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INTRODUCTION 

1. A caveat provides a means of protecting an unregistered estate or interest 

in Torrens title land.  It operates as a “statutory injunction” against the 

Registrar-General, preventing alteration of the Register until the caveat is 

removed; in this way it preserves the status quo until the parties' rights 

can be determined by negotiation or litigation. 

2. This paper examines 3 of the more problematic (or “thorny”) issues for 

practitioners who advise on caveats, namely: 

a. Agreements to create a “caveatable interest”; 
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b. Timing issues for applications to extend a caveat; and 

c. Compensation under s.74P of the Real Property Act 1900. 

3. We will assume some degree of background knowledge on caveats, and 

propose to launch immediately into a discussion of the above issues. 

AGREEMENTS TO CREATE A “CAVEATABLE INTEREST” 

4. The phrase “caveatable interest” does not appear in Part 7A of the Real 

Property Act 1900 (“the Act”); rather it is a convenient, short hand 

expression referring to “a legal or equitable estate or interest in land”.   

5. That is to say, a person may lodge a caveat on title to land if that person 

has some legal or equitable estate or interest in that land.   

6. Whether a person has some legal or equitable estate or interest in land is 

best illustrated by example rather than definition.   

7. For example, when one reads the commentary in the Thomson Reuters 

publication “The Torrens System in New South Wales”, one will find 45 

examples of estates or interests in land that have been held sufficient to 

support a caveat.  One will also find 58 examples of circumstances that 

have been held insufficient to support a caveat. 

8. It is beyond doubt that whether a caveatable interest is created by or 

evidenced in an instrument depends on the construction of the 

instrument as a whole, to see if the parties have demonstrated a clear 

intention to create a caveatable interest (Perpetual Nominees Limited v 

Springfield Retail Pty Limited [2009] NSWSC 188 per RA Hulme at [33]).  

9. In Springfield, the plaintiff had made an application to extend the 

operation of a caveat, contending that the caveats were grounded in an 

equitable interest pursuant to a loan agreement (in particular having 
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regard to clauses 32 and 37 of a mortgage of a property in Potts Point: at 

[34] and [35]).   

 

10. Clause 32 provided: 

“32. Preserving Security 

The Mortgagor covenants with the Mortgagee that at the cost of 

the Mortgagor the Mortgagor shall at any time and from time to 

time at the written request of the Mortgagee execute any 

instrument including a dealing as defined in the Real Property Act 

1900, as amended, which the Mortgagee shall in its absolute 

discretion require the Mortgagor to execute and do all such other 

acts matters and things as the Mortgagee shall consider reasonable 

for the purpose of preserving or protecting this Mortgage.” 

11. Clause 37 provided: 

 “37. Guarantee 

In consideration of the matters mentioned in this Mortgage and/or 

in consideration of the Mortgagee making advances, granting 

accommodation or providing financial facilities to for or at the 

request of the Mortgagor and/or the Debtor and at the request of 

the Guarantor (as testified by the Guarantor’s execution of this 

Mortgage) and pursuant to the Guarantor’s agreement so to do the 

Guarantor hereby covenants and agrees with the Mortgagee to be 

jointly with the Mortgagor and severally liable to the Mortgagee 

for the due and punctual observance and performance of the 

covenants, terms, conditions and provisions in this Mortgage 

contained or implied and on the part of the Mortgagor to be 

observed and performed (all such covenants, terms, conditions and 
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provisions being hereinafter referred to as “the Mortgagor’s 

Covenants”) ...” 

12. The caveats had been lodged over land owned by the guarantor in Avalon, 

relying on the terms of clauses 32 and 37.  

13. RA Hulme J said that to determine the intention of the parties in the 

agreement within the clauses it was not necessary to go beyond a 

construction of the actual words used, and that the question is: what was 

the intention and the purpose of the parties reflected in the wording of 

the clauses viewed objectively and what would they be reasonably 

understood to convey? (at [36]).   

14. His Honour also referred to Nguyen v Kaha [2008] NSWSC 794 which held 

that there must be demonstrated a clear intention by the parties to have 

created a caveatable interest. Austin J in that case said that determining 

whether an instrument gives rise to a caveatable interest (at [14]): 

“…is always dependent upon the proper construction of the 

instruments before the court, having regard to all admissible facts 

and circumstances” 

15. His Honour in Springfield held that the clauses did not create in the 

mortgagee any “legal or equitable estate or interest” in the Avalon 

property, and that if the creation in the mortgage of such an estate or 

interest was intended there should be found somewhere in the document 

some clear statement of that intention (at [37]).  According to his Honour, 

no such statement existed and he ordered the caveats be withdrawn. 

16. It had long been the legal position that simply because 2 parties 

contractually agreed, regardless of how clear their intention was, that a 

caveat may be lodged on title, was not sufficient to create a caveatable 
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interest (see for example Depsun Pty Limited v Tahore Holdings Pty 

Limited (1990) NSW Conv R 55-523; BC9002650 per McClelland J.  

17. In Depsun, by contract dated 1 July 1988, the defendant had agreed to 

sell, and the first plaintiff had agreed to purchase, a building at 367-371 

Kent Street, Sydney.  The contract included (in special condition 37) an 

agreement by the first plaintiff to execute and deliver to the defendant on 

or before completion a deed in the form annexed to the contract.  

18. The required deed was executed by the first plaintiff and delivered to the 

defendant on the same day and was dated 1 July 1988.  It dealt with what 

was therein described as "the Floating Floor Space" which was defined to 

mean "the amount of floor space potential not presently utilised in respect 

of" the subject property "and available for use under Bonus 6 of the Code".  

The Code referred to was the Sydney City Council's "Development Control 

and Floor Space Ratio Code adopted on 6 December 1971 ... for use as the 

basis for the exercise of the Council's discretionary powers under the City 

of Sydney Statutory Planning Scheme as gazetted on 16 July 1971".   

19. The Code constituted a set of rules relating to floor space ratios to guide 

the Council in the exercise of its discretionary powers under the planning 

scheme, including the discretionary power to impose conditions upon, or 

to refuse, development consents. 

20. The deed of 1 July 1988, after reference to the contract of the same date, 

included the following recitals:  

"C. The Land enjoys the benefit of the Floating Floor Space, which 

subject to requirements of the Council, may be capable of being 

used in connection with a development application for an Alternate 

Site. The Purchaser agrees to enter into this Deed to confirm that 

the Vendor has the right to obtain consideration for the giving, 
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assigning and/or making over to a third party of all benefits 

pertaining to the Floating Floor Space." 

 

21. The operative part of the deed was in the following terms: 

“5. The Purchaser agrees that the interest and or rights created by 

this Deed constitute an interest in the Land and the Vendor shall be 

entitled to lodge a caveat to protect the interests herein created 

AND the Purchaser further agrees that it shall not be entitled to 

take any action to remove the said caveat without the written 

consent of the Vendor." 

22. The sale was duly completed, and on 30 September 1988 there were 

registered a transfer of the subject property from the defendant to the 

first plaintiff and a mortgage of the subject property from the first plaintiff 

to the second plaintiff (Dai-Ichi).  In the meantime the defendant had 

lodged a caveat claiming an: 

"estate or interest pursuant to a Deed of Acknowledgment between 

the Registered Proprietor and the Caveator dated 1 July 1988, 

reserving to the Caveator rights in respect of the land and wherein 

the Registered Proprietor acknowledged the Caveator's interest in 

the above land" and forbidding "the recording in the Register of any 

dealing affecting the land ... " 

23. The first and second plaintiffs sought an order that the defendant’s caveat 

be removed.  By cl 5 of the deed, the first plaintiff agreed "that the 

interest and/or rights created by this deed constitute an interest in land".  

McClelland J held that such an agreement could not convert a personal 

interest into a proprietary interest (at pg 9 [BC9002650]). 
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24. There has been a movement in more recent times in various Supreme 

Court decisions to relax that general approach.  For example the following 

contractual clauses have been held sufficient to support a caveat: 

a. “In the event of default by the Borrowers... then the Lender shall in 

addition to the rights set out herein... be entitled to attach the debt 

due to any of the assets of the Guarantor... whether such assets be 

real or personal and further the parties hereto agree that in the 

event of such default the Lender may register a caveat against any 

property registered in the name of [the guarantor].” (Murphy v 

Wright [1992] NSW Conv R 55-652; BC9203050 per Priestley, 

Handley and Sheller JJA at pages 3, 4 and 11 [BC9203050]); 

b. “The Debtor authorises the Creditors to lodge a Caveat on any 

property owned by the [debtor] to protect [their] interest.” 

(Troncone v Aliperti (1994) 6 BPR 13,291; BC9402483 per Mahoney, 

Priestley & Meagher JJA at pg 1 [BC9402483]); 

c. “[in the event of default, the registered proprietor authorises the 

lender {the caveator} to] lay first claim to any... property.” (Wilson v 

Graham (1997) 10 BPR 19,051; BC9701840 per Santow J at pg 2 

[BC9701840]); and 

d. A charge to secure a loan advance (Nudd v Official Trustee in 

Bankruptcy (2002) 11 BPR 20,163 per Bergin J at [5]; Thu Ha 

Nguyen v Larry Quoc Huy On (2003) 12 BPR 22,199 per Bergin J at 

[2] and [18]). 

25. However Young CJ in Eq (as his Honour then was) delivered a “word of 

warning” on these types of clauses in Iaconis v Lazar [2007] NSWSC 1103.  

His Honour held at [23], adopting the principles in Coleman v Bone [1999] 

NSWSC 83: 
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“Where the authority to lodge a caveat is given in connection with 

an obligation by A to pay money to B, and there is no sufficient 

indication to the contrary, the implication is that the estate or 

interest granted is an equitable charge to secure payment to B of 

that money.” 

26. But his Honour importantly held that “this implication might not be able to 

be drawn” (at [24]), and where for example: 

“...there is a pro forma document and a person of limited 

commercial experience has signed it without evidence being 

proffered by the lender that the clause has been properly explained 

to the person who is said to have given the charge by or on behalf 

of the person providing the financial benefit, that the court may 

very well come to the conclusion that the former person never 

intended to give a charge notwithstanding the words used in the 

document.” 

27. In Iaconis, the plaintiffs sought orders for the withdrawal of 2 caveats.  

The defendants had lodged the caveats based on the terms of an 

“Exclusive Mandate to Act”, which relevantly provided in clause 7 that, in 

the event of default of payment of a brokerage fee inter alia, the plaintiffs 

charged the land in the schedule and all the estate and interest of the 

plaintiffs of such land and all other land of which the plaintiffs were 

owners with payment to the defendant. 

28. His Honour held that the defendant had not shown that the brokerage fee 

under clause 7 was to be paid and therefore the caveats ought be 

withdrawn.  

29. His Honour went on to say that the Court will, where appropriate, 

vindicate the right of the lender, but it will also take great care that people 
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who are not commercially savvy will be protected to some extent by a 

Court in appropriate cases where equity will intervene (at [33]). 

30. Iaconis was applied by White J in Bellissimo v JCL Investments Pty 

Ltd [2009] NSWSC 1260.  In that case, White J held at [17] and [18]: 

“[17] Had it been intended to create a charge, whereby the plaintiff 

could apply to the court for an order for sale of the property or for 

the appointment of a receiver, one would expect the nature of that 

arrangement to be spelled out clearly in an agreement between a 

solicitor and his client, or between a solicitor and a company 

associated with the client, and not be left to implication. 

[18] It is more likely that the parties intended by clause 2(iii), that 

by the plaintiff’s being authorised to lodge a caveat, and by its 

being agreed that he had a caveatable interest in the property, that 

the parties intended, and intended only, that the company would 

not be permitted to deal with the land without the plaintiff’s 

consent.  Such a negative covenant does not create an interest in 

land...” 

31. In Bellissimo, the plaintiff sought an order that the operation of a caveat 

be extended.  The caveat claimed an equitable interest existed as a result 

of the terms of a deed of guarantee, arising from unpaid costs and 

disbursements under a tax invoice for legal services.  The deed provided 

that the defendant consented to the plaintiff lodging the caveat. 

32. White J said that there is no doubt that in some cases an agreement that 

one party has authority to lodge a caveat on title to the property of 

another carries with it by implication an agreement to confer such an 

interest in the land as will sustain the caveat (at [12]).  However the 

question is always a matter of construction of the particular document 

under consideration (at [13]).  



 

 

10 

 

33. His Honour further held that there was no evidence that the parties were 

of limited commercial experience (at [16]).   The Court ordered the caveat 

be removed. 

34. The legal position may therefore be conveniently summarised using the 

words of Bryson J (as his Honour then was) in Express Loans & Finance Pty 

Ltd v Hunter [2004] NSWSC 142, namely that the question is always a 

matter of construction of the particular document under consideration (at 

[8]).  

35. Hence: 

a. the tension between Depsun  and later cases such as Iaconis and 

Bellissimo; and 

b. the importance of contractual construction having regard to the 

intention of the parties, 

will continue to permit this issue to be characterised as “thorny” perhaps 

until the intervention of the Court of Appeal. 

TIMING ISSUES FOR APPLICATIONS TO EXTEND A CAVEAT 

36.  In a paper delivered by Bryson J (as his Honour then was) on 29 March 

2003 titled “Caveats against dealings under the Real Property Act 1900”, 

his Honour examined various issues that in his view seemed to arise more 

often in cases involving caveats.  One such issue that his Honour identified 

was described as follows: 

“... the crown of all the troubles is making the application [to 

extend a caveat] at or near the end of the available period.” 

37. Those “words of warning” continue to ring true today. 
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38. Under s.74I(1) or (2), or s.74J(1) or s.74JA(3) of the Act, the caveator must 

either allow the caveat to lapse or seek a Court order extending its 

operation.   

39. Section 74K(2) of the Act gives the Supreme Court wide powers to extend 

the operation of the caveat, or in appropriate cases, to dismiss the 

application.  The Court regards the caveator as if he or she were applying 

for an interlocutory injunction (Wu v Dardaneliotou [2008] NSWSC 1319 

per Brereton J at [4]).   

40. The Court must be satisfied that the caveator's claim “has or may have 

substance”.  In exercising its discretion, if so satisfied, whether or not in 

fact to make an order, the Court will have regard to the balance of 

convenience (Wu at [4]).  However, the question of the balance of 

convenience does not arise unless and until the Court is satisfied that the 

caveator's claim has or may have substance (Wu at [4]). 

41. In Wu, the plaintiff had made an application to extend the operation of a 

caveat.  Brereton J was quite scathing of the conduct of the plaintiff in 

bringing the proceedings (see in particular at [2] and [3]).  The plaintiff had 

contended that profits from a business conducted in partnership by her 

and her estranged husband were used by the husband to purchase the 

subject property in the name of his mother, and that such conduct gave 

rise to an equitable interest in the property. 

42. His Honour held that any beneficial interest on the part of the husband 

would fall into the pool of property divisible under the Family Law Act 

1975 but did not give the plaintiff any caveatable interest in the property 

(at [7]).  On that basis, the Court denied relief, there essentially being no 

serious question to be tried. 

43. Similarly, the Court of Appeal in Bayblu Holdings Pty Limited v Capital 

Finance Australia Limited [2011] NSWCA 39 recently held that the Court 
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should enquire whether an interlocutory injunction would be granted 

where an application under s.74MA of the Act for the withdrawal of a 

caveat is made (per Campbell JA; Tobias and Macfarlan JJA agreeing at 

[20]).   

44. In Bayblu, the first applicant had constructed 8 beach houses at Blue Bay, 

of which it had retained ownership of 6, which were mortgaged to the 

respondent.  The second applicant was guarantor of the mortgage debt.  

The principal was due for repayment by 30 November 2008 but was not 

repaid. 

45. The respondent in exercise of its power of sale entered into contracts to 

sell the properties.  The first applicant lodged a caveat against each of the 

properties before completion which lapsed.  The applicants commenced 

proceedings seeking leave to lodge a further caveat, inter alia. 

46. The Court of Appeal dismissed the appeal, finding the primary judge 

correctly proceeded on the basis that in such matters, it is not necessary 

for the Court to make a final determination as to the interest claimed by 

the caveator, but rather the Court should enquire whether the caveator 

would have been granted an interlocutory injunction to protect the 

interest of the caveator claimed in the caveat.  If no such interlocutory 

injunction would have been granted, the caveat should be ordered to be 

withdrawn (at [20]).   

47. In that case, as the applicants could not proffer an undertaking as to 

damages, and for other reasons, the applicants were not entitled to relief. 

48. Cases such as Wonderland Business Park v Hartford Lane [2001] NSWSC 86 

(per Hodgson CJ in Eq at [2]) and Discount Corporation v Ireland [2001] 

NSWSC 81 (per Hodgson CJ in Eq at [2]) demonstrate the critical 

importance of commencing proceedings to extend a caveat as soon as 

possible.  While a late application may sound “strategically tempting”, the 
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judicial mood is to punish such applications.  A late application is likely to 

have the following characteristics: 

a. It is brought “ex parte”; and 

b. Dispensation of the rules regarding service is required. 

49. The following observations are apposite: 

a. There is a settled practice that the Court will not extend a caveat 

on an ex parte application of the caveator unless there are “most 

unusual” circumstances requiring an extension (Malouf v 

O’Donohoe [2001] NSWSC 335 per Young CJ in Eq at [2]; Telsa 

Nominees Pty Limited v Bingi Pty Limited [2005] NSWSC 1323 per 

White J at [10] – [13]; McGrath v McGrath [2006] NSWSC 736 per 

Campbell J at [7]); and 

b. The Court is reluctant to dispense with service of notice of the 

application to extend a caveat (see Wonderland and Malouf). 

50. If an application is brought in the “dying days” of a caveat, a plaintiff must 

be prepared to fully explain the reasons for the delay.  In particular, one 

must have proof of the “most unusual” circumstances.   

51. The Courts have however recognised that one way around the problem of 

non-service of an application is to make an order under s.74O of the Act 

allowing the lodgement of a replacement caveat in special circumstances, 

such as genuine inadvertence in making the application or a strong prima 

facie claim to an interest in the land. 

52. One last “word of warning” on applications to extend a caveat, although 

not a timing issue, is that the Court will usually expect a plaintiff to include 

a claim for final relief in the originating process (Wu at [2]).   
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53. However, in Waco Kwikform Limited v Jabbour [2010] NSWSC 1379, White 

J held that the failure to claim final relief should not be a bar to the 

making of an order to extend a caveat provided the plaintiff undertakes to 

file a further amended summons seeking to “vindicate” the interest 

claimed in the caveat (at [63]). 

54. By way of background, in Waco the plaintiff had made an application to 

extend the operation of a caveat.  The “interest” identified in the caveat 

was that on 14 October 2008 the defendant had entered into a guarantee 

and indemnity with the plaintiff in reliance on which the plaintiff supplied 

goods and services to or for a business conducted by the defendant.  The 

guarantee and indemnity provided inter alia that the defendant charged 

its interests in land with payment of moneys owed under it.   

55. White J referred to the principle that if a charge applies only to the 

proceeds of sale it will not confer a caveatable interest, but said that in 

this case, the charge was not only over proceeds of sale but a charge over 

the defendant’s beneficial interest in land (at [45] and [47]).  On that 

basis, his Honour held that the plaintiff’s claim in its caveat had or may 

have substance (at [49]). 

56. We raise these “thorny issues” because as the cases show, practitioners 

have become “unstuck” on otherwise avoidable procedural matters.  Of 

course, if instructions to make an application to extend a caveat are 

received late, that will be outside the practitioner’s control.  A practitioner 

may have no option but to commence the proceedings if there are 

reasonable grounds, but he or she will need to be ready to inform the 

Court of the reasons for the late application in order to advance their 

client’s interests. 

COMPENSATION UNDER SECTION 74P OF THE ACT 

57. Section 74P(1) of the Act provides: 
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“74P   Compensation payable in certain cases 

(1)  Any person who, without reasonable cause:  

(a)  lodges a caveat with the Registrar-General under a 

provision of this Part, 

(b)  procures the lapsing of such a caveat, or 

(c)  being the caveator, refuses or fails to withdraw such a 

caveat after being requested to do so, 

      is liable to pay to any person who sustains pecuniary loss that is 

attributable to an act, refusal or failure referred to in paragraph 

(a), (b) or (c) compensation with respect to that loss. 

...” 

58. The lodgement of a caveat does not require any Court sanction.  As a 

result caveats are easily abused.   

59. Critically, lodgement “without reasonable cause” does not mean 

lodgement “without a caveatable interest” – the enquiry is whether the 

caveator lodged the caveat without an honest belief based on reasonable 

grounds that a caveatable interest exists (Beca Developments Pty Limited v 

Idameneo (No. 92) Pty Limited (1990) 21 NSWLR 459 per Clarke JA at pgs 

469 – 470 and 474; Bedford Properties Pty Ltd v Surgo Pty Ltd [1981] 1 

NSWLR 106 per Wootten J at pg 108). The test is partly subjective and 

partly objective (Lee v Ross (No. 2) (2003) 11 BPR 20,991 per Palmer J at 

[25]).  

60. When Beca was decided, s.74P(1)(a) provided that a person who 

“wrongfully” and without reasonable cause lodged, procured the lapsing 

of, or refused or failed to withdraw a caveat, was liable to pay 

compensation.  At pgs 472 - 473, Clarke JA concluded that the addition of 
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the word “wrongfully” required proof that the caveat was lodged 

deliberately by a person knowing that he or she had no interest in the 

land.  At pg 462, Kirby P agreed that the word “wrongfully” restricted 

compensation to cases where the court concluded that the caveator had 

engaged in some deliberate wrongdoing. 

61. With effect from 1 February 1997, the Real Property Amendment Act 1996 

deleted the word “wrongfully” from s.74P(1), thereby lowering the 

“hurdle” to secure compensation (see Lee (No. 2) per Palmer J at [23] and 

Source and Resources Pty Limited v Porada [2007] NSWSC 883 per Gzell J 

at [43]).   The test was therefore brought into line with previous case 

authority decided pursuant to the former s.98 of the Real Property Act 

1900 (that is, before the introduction of s.74P which had introduced the 

word “wrongfully”; see Porada per Gzell J at [43], citing Bedford Properties 

[per Wootten J at pg 108]). 

62. Compensation under s.74P can be for lost profits (Farvet Pty Limited v 

Frost [1997] 2 QD 39 per Demack J at pg 52), payment of interest (Truefilm 

Pty Limited v JR Investment Holdings Pty Limited [2004] NSW Conv R 56-

096; [2004] NSWSC 372 per Gzell J at [30] and [31]) and lost opportunities 

(Hillpalm Pty Limited v Wilson [2009] NSWSC 362 per Ward J at [39]). 

63. A claimant must take reasonable steps to mitigate his, her or its loss 

(Nelson v Kimberley Homes Pty Limited [1988] NSW Conv R 55-394 per 

Young J at 57,657) and an injunction may be obtained to restrain the 

lodgement of a caveat where the probable injury to the prospective 

caveatee could not adequately be compensated in damages (Stocks and 

Holdings (Imperial Arcade) Limited v Fink (1965) 82 WN (Pt 1) (NSW) 386 

per McLelland CJ at pgs 397 - 398). 

64. The prospect of a caveator being ordered to pay compensation is a 

“thorny issue” for practitioners because where a caveator lodges a caveat 
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based on legal advice that a caveatable interest exists, and there are no 

reasonable grounds for that legal advice, the caveator is taken to have 

lodged the caveat without reasonable cause (Lee (No. 2) per Palmer J at 

[37]).  The caveator may then have recourse against his, her or its 

advisers. 

65. Porada is a relatively recent example of the application of s.74P of the Act 

and the manner of calculating compensation. 

66. In Porada, the defendants had entered into a contract for sale of land with 

the plaintiff in respect of land in Broadwater.  Completion was conditional 

upon development consent being granted in respect of a subdivision plan.  

The plaintiffs gave notice of rescission as the consent had not been 

granted in the required timeframe. 

67. In response to that notice, the defendants lodged a caveat over the 

subject property on the advice of Senior Counsel, on the basis the plaintiff 

had elected to keep the contract alive and lost the right of rescission. 

68. Gzell J held that the plaintiffs had validly rescinded the contract (at [37]).  

The plaintiff sought damages from the defendants for having lodged the 

caveats and failing to withdraw them by the time settlement of the 

plaintiff’s refinancing would have occurred (being 19 January 2007).   

69. Compensation was claimed at a daily rate of $637.43 for the 35 days until 

23 February 2007, when settlement of the refinance was effected due to 

the defendants having agreed to withdraw their caveat (on the condition 

that they be permitted to lodge a new caveat after the refinancing 

transaction had been completed). 

70. His Honour held that by reason of the defendants’ advice from Senior 

Counsel, the defendants had at the time of lodgement of the caveats an 

honest belief based upon reasonable grounds that they had a caveatable 
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interest in the land (at [44].  The defendants at all times held the honest 

belief based on reasonable grounds that they had a caveatable interest in 

the land, thereby denying the plaintiff any entitlement to compensation 

(at [52] and [55]). 

71. Section 74P does not expressly cover the “mid-situation” where a caveat is 

lodged with reasonable cause, but is then later maintained after 

reasonable cause ceases to exist, but the caveator has not yet been 

requested to withdraw the caveat. There are dicta suggesting that the 

caveator is liable in such a situation, but it is an unresolved question 

(Porada per Gzell J at [53]). 

72. The interpretation of s.74P may be contrasted with the approach of the 

Western Australia Court of Appeal in Brogue Tableau Pty Ltd v Binningup 

Nominees Pty Ltd [2007] WASCA 179 (per Wheeler Pullin Buss JJA). 

73. In Brogue, Buss JA at [97] said that Bolton v Excell (unreported, WASCA, 

Library No 930175, 22 February 1993) was: 

“authority for the proposition that even negligent advice from a 

solicitor to a client who, in reliance on the advice, lodges a caveat, 

may provide the caveator with reasonable grounds for an honest 

belief that he or she had a caveatable interest, if the caveator has 

not contributed to the giving of the wrong advice, for example, as a 

result of failing properly to inform the solicitor of the relevant 

facts”.   

74. His Honour went on to say (at [98]) that: 

“the observation of Palmer J in Lee [No. 2] to the effect that where 

a person, in reliance upon the advice of a solicitor, gives 

instructions to the solicitor to lodge a caveat, the client will have 

acted without reasonable cause if the solicitor did not have 
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reasonable grounds for the advice given, is inconsistent with the 

proposition for which Bolton is authority”.  

75. His Honour preferred to approach in Bolton to that in Lee (No. 2) (at [93]). 

76. The absence of any Court of Appeal decision (in NSW) means this issue 

may remain unresolved in this State until such time that the Court of 

Appeal intervenes.  The Court of Appeal may for example be persuaded to 

follow the developing line of authority in the Western Australia Court of 

Appeal in Brogue (that is, in preference to Lee (No. 2)).  Although Brogue is 

not binding in NSW, it has persuasive effect. 

77. It is clear that the ambit of s.74P of the Act makes the first “thorny issue” 

critical for practitioners to understand.  The need to form an honest belief 

based on reasonable grounds that a caveatable interest exists before 

lodging a caveat ought be at the forefront of one’s mind, whether it be a 

prospective caveator or those advising prospective caveators.   

CONCLUSION 

78. This paper has considered a substantive “thorny issue” and a procedural 

“thorny issue” concerning caveats under Part 7A of the Act, followed by a 

short discussion of what one may expect if a Court finds that the 

lodgement of a caveat constitutes an abuse of the scheme. 

79. As many cases demonstrate, there are a number of substantive and 

procedural issues attending the lodgement, lapse, extension and 

withdrawal of caveats.  This paper is far from an exhaustive outline of such 

matters, but it demonstrates the critical importance of understanding the 

operation of Part 7A of the Act and the expectations of Duty Judges in 

respect of the procedural requirements. 
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80. A good working understanding of the case principles is essential to avoid 

getting a “thorn in your side”. 
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