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ADMISSIBILITY OF PRE-CONTRACT NEGOTIATIONS 

BY ARTHUR CARNEY 

 

The rule that prevents resort to evidence of prior negotiations for the purpose of construing a 

written contract was recently the subject of analysis in the House of Lords in Chartbrook & Anor v 

Persimmon Homes and Anor [2009] UKHL 38; [2009] 3 WLR 267. 

The common law rule analysed in Chartbrook is in substance that indentified by the High Court of 

Australia in Codelfa Constructions Pty Ltd v State Rail Authority (1981) 149 CLR 337. 

There is longstanding authority that evidence of prior negotiations between parties, being pre-

contractual negotiations which are not part of a written contract agreed by those parties 

subsequent to those negotiations, is inadmissible as an aid to the interpretation of the written 

contract.  This rule of evidence is distinct from the ‘parol evidence rule’. 

The issue of principle undergirding the rule flows from the notion of freedom of contract that is 

central to the law of contract.  It would be perverse and directly inconsistent with the intention of 

the parties (objectively ascertained) in reaching a bargain and choosing to record that bargain in 

writing, for the courts to nevertheless resort to the prior history of exchanges and negotiations for 

the purpose of arriving at the meaning of that recorded bargain.  The parties have themselves 

chosen not to give their prior negotiations contractual force; instead they have reached an 

agreement, and documented it. 

Codelfa Constructions 

In Codelfa Mason J (as His Honour then was) summarised the rule generally as follows: 

• Evidence of surrounding circumstances is admissible to assist in the interpretation of the 

contract if the language is ambiguous or susceptible of more than one meaning. 

• Evidence of surrounding circumstances is not admissible to contradict the language of 

the contract when it has a plain meaning. 

• Only surrounding circumstances that are known to both parties (or which are notorious) 

are admissible as surrounding circumstances. 
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• Insofar as prior negotiations do not merely have the tendency to establish objective 

background facts that are known to both parties or the subject matter of the contract but 

reflect the actual intentions and expectations of the parties, they are inadmissible. 

Mason J drew a distinction between such prior negotiations as revealing the terms of the contract 

which the parties intended or hoped to make and the contract itself, observing:   

“The object of the parol evidence rule is to exclude (such prior negotiations), the prior oral 

agreement of the parties being inadmissible in aid of construction, though admissible in 

an action for rectification.” 

In Codelfa, evidence as to prior discussions between the parties which revealed the parties’ 

common assumption that Codelfa would work three shifts a day six days a week was held to be 

admissible for the purpose of construing the contract (by way of the implication of a term).  The 

evidence of this common assumption was found by Mason J to be different in character to 

negotiations “in the course of which the parties gradually evolved the terms of a bargain 

ultimately embodied in written form”. 

Chartbrook Ltd v Persimmon Homes 

Lord Hoffman (with whom Lord Hope of Craighead and Lord Walker of Gestingthorpe agreed) 

delivered the leading speech in this decision which concerned an arrangement between a 

landowner, Chartbrook, and a developer, Persimmon Homes, under which the latter would obtain 

planning permission for development of the land, which would be leased to third parties, and the 

reversion purchased by Persimmon. 

In the contract, the purchase price was in substance defined as the sum of total land value and 

the “balancing payment” or “additional residential payment” (the ARP).  The ARP was expressly 

defined in the contract, in words but not using mathematical notation.  There was a dispute as to 

whether ARP was a percentage (23.4%) of the difference between the price for which each unit 

was sold (P) and a nominated minimum guaranteed residential unit value (MGRUV) (that is, 

23.4% (P – MGRUV)), or that percentage of the price minus the minimum guaranteed value (that 

is, 23.4%P – MGRUV). 

The difference between these two formulas was financially significant.  Chartbrook argued for the 

former construction of ARP, which resulted in an ARP of around £4 million.  Persimmon agreed 

that the latter construction was what was intended, as the idea of adding the ARP to the actual 

sale prices was to give Chartbrook a modest premium on the land value should units sell for 

prices which were greater than the predicted amounts.  The latter construction of ARP produced 

a premium of only £897,051. 
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The construction favoured by Persimmon was rejected by Briggs J at first instance, and by a 

majority of the Court of Appeal.  However, Lord Hoffmann and the House of Lords disagreed, 

and found that the Persimmon construction was correct as the contrary construction favoured by 

Chartbrook made no commercial sense, principally because it would pay Chartbrook a premium 

in virtually every case, even if unit sale prices were in fact considerably below the levels 

predicted at the date of contract. 

Although not ultimately necessary for Persimmon’s success in the House of Lords, because the 

above interpretation was reached without resort to evidence of the pre-contractual negotiations, 

Persimmon submitted that the pre-contractual negotiations could be taken into account and that 

these negotiations also supported its construction of the contract. 

Lord Hoffman rejected the submission that the pre-contractual negotiations could be taken into 

account.  His Lordship first referred to A & J Inglis v John Buttery & co and also to Prenn v 

Simmonds [1971] 1 WLR 1381, in which Lord Wilberforce had recognised the rule against the 

admissibility of pre-contractual negotiations as established by authority.    Lord Hoffmann cited 

Lord Wilberforce in Prenn v Simmonds at 1384-5 for the proposition that the exclusionary rule 

was justified because evidence of prior contractual negotiations was unhelpful as the parties’ 

positions may change and develop until the final document records a consensus. 

Lord Hoffmann accepted, with reference to his own speech in Bank of Credit and Commerce 

International SA v Ali, that evidence of previous communications could be relevant as part of the 

background and occasionally of assistance in showing what it was that the parties may have 

reasonably intended.  In another well known case, Lord Hoffmann had listed a number of 

principles of contractual interpretation and had stated that admissible background may include 

“absolutely anything” which would have affected the way in which the contract would have been 

understood by the reasonable man.  In Chartbrook Lord Hoffmann reasoned that it followed from 

the acceptance of the relevance of such background material that the main justification for the 

exclusionary rule was not the irrelevance of such evidence (and after all, no additional rule of 

evidence was required to exclude irrelevant material), but pragmatic or policy reasons.  Lord 

Hoffmann observed that the policy basis for the exclusionary rule had on the whole been rejected 

by academic writers, but supported by some practitioners. 

The first policy justification identified was that the exclusionary rule would increase the level of 

uncertainty of outcome in contract interpretation disputes and would also add significantly to the 

cost of advice, arbitration and litigation in such disputes.  Proof of pre-contractual negotiations 

was likely to be more time consuming than proof of other background, due to the significant 

likelihood of dispute about what had been said. 
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The second policy justification was the avoidance of unfairness to third parties who have relied 

on the plain words of the written contract and, for example, have had an assignment or a 

mortgage.  The rule also encouraged commercial due diligence by being an inducement to the 

careful reading of contractual documents before signing them.  In conclusion, Lord Hoffmann 

found that there was no clearly established case for abandoning the established rule. 

Conclusion 

The conclusion of Lord Hoffmann in Chartbrook that there is no clearly established case for 

departing from the exclusionary rule, is one which supports a rule of evidence that demonstrably 

aids the more efficient resolution of contractual interpretation disputes through litigation.  

Chartbrook confirms that English law maintains that exclusionary rule against pre-contractual 

negotiations as an exception to the general reception of background evidence.  The salutary 

exclusionary rule also remains part of the Australian law, with the authority of Codelfa in this 

regard not having been displaced. 


