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 Sources of duties

 Common law

 to act in good faith for the benefit of the company as a whole

 to exercise powers only for proper corporate purposes

 to avoid conflicts of interest between duties owed to the 

company and other duties or interests

 not to make personal gain in the course of one's duty as a 

director

 not to use information obtained as a result of performing one's 

position as a director for the purposes of personal gain

 to give appropriate and adequate consideration to all relevant 

matters and to retain discretion

 Statutory



 To whom are the duties owed

 General duties under the Corporations Act

 Section 180:  to act with due care and diligence

 Section 181:  to act in good faith in the best interests of the

corporation and for a proper purpose 

 Section 182:  not to make improper use of position

 Section 183:  not to make improper use of information



 Other duties under Corporations Act

 Section 191: to disclose material personal interests

 Section 588G: to prevent insolvent trading

 Section 292: to comply with accounting and reporting 

requirements (directors’ reports)

 Other duties for directors: Trade practices, taxation, 

workplace health and safety and environmental protection. 

 Civil/criminal liability



 “Director” as defined under Section 9:

 appointed directors

 alternate directors

 act in position of a director

 someone in accordance with whose instructions and wishes the 

directors of the company are accustomed to act

 “Officer” as defined under Section 9:

 someone who participates in making decisions that affect a 

substantial part of the business of the corporation; or

 someone who has the capacity to affect significantly the 

corporation’s financial standing



 ASIC v Citigroup Global Markets Australia Pty Ltd (No 4) 

[2007] FCA 963 (trader found not to be an officer)

 ASIC v MacDonald (No 11) [2009] NSWSC 287 (James 

Hardie) (General Counsel found to be an officer)

 Buzzle Operations Pty Limited (In Liq) v Apple Computer 

Australia Pty Ltd [30/3/2010] NSWWSC 233  

(Apple found not to be a shadow director)

“It is not enough that a third party imposes conditions on their ongoing support, and it is left to 

the directors to discharge their own duties to the company to decide whether or not to comply, 

even if they feel they have „no choice‟”



Section 180 - Care and diligence

“A director or other officer of a corporation must exercise 

their powers and discharge their duties with the degree 

of care and diligence that a reasonable person would 

exercise if they:

(a) were a director or officer of a corporation in the 

corporation‟s circumstances; and

(b) occupied the office held by, and had the same 

responsibilities within the corporation as, the director 

or officer.”

 ASIC v Rich (2003) 175 FLR 128 – Chairman has 

special role



Business judgment rule

“A director or other officer of a corporation who makes a 

business judgment is taken to meet the requirements of 

subsection (1), and their equivalent duties at common 

law and in equity, in respect of the judgment if they:

(a) make the judgment in good faith for a proper 

purpose; and   

(b) do not have a material personal interest in the 

subject matter of the judgment; and

(c) inform themselves about the subject matter of the 

judgment to the extent they reasonably believe to be 

appropriate; and

(d) rationally believe that the judgment is in the best 

interests of the corporation.”   



 ASIC v Rich (2009) NSWSC 1229 – Reliance on BJR

Austin J – Business Judgement Rule:

 Onus is on the directors to establish that the rule applies

 It only applies to decisions to act or not act and not to the general 

monitoring rule – can’t get the benefit of the BJR unless you can 

show you have actually made decisions  

 Your belief that you are acting in the best interest of the company 

must be rational, but not necessarily reasonable - subjective test 

as opposed to the objective test of the overlying duty 



Austin J – minimum standard of diligence:

 Become familiar with the fundamentals of the business of the 

corporation

 Keep informed about the corporation’s activities

 Monitor, carefully, the corporation’s affairs

 Maintain familiarity with the financial status

 Have a reasonably informed opinion of the company’s financial 

position

 Importance of good corporate governance



Section 181 – Good faith and proper purpose

“A director or other officer of a corporation must exercise 

their powers and discharge their duties:  

(a) in good faith in the best interests of the corporation; 

and 

(b) for a proper purpose.” 

 Ralph v Diakyne Pty Ltd [2010] FCAFC 18



Section 182 – Use of position

“A director, secretary, other officer or employee of a 

corporation must not improperly use their position to:  

(a) gain an advantage for themselves or someone else; 

or 

(b) cause detriment to the corporation.” 

 Doyle v ASIC [2005] HCA 78



Section 183 – use of information  

“A person who obtains information because they are, or 

have been, a director or other officer or employee of a 

corporation must not improperly use the information to:   

(a) gain an advantage for themselves or someone else; 

or  

(b) cause detriment to the corporation.” 

 ASIC v Vizard (2005) 54 ACSR 394 



Possible defences for directors

 Business judgement rule – Section 180 only

 Sections 1317S and 1318

 Extract from 1317S:
“If:

(a) eligible proceedings are brought against a person; and

(b) in the proceedings it appears to the court that the person has, or may have, 

contravened a civil penalty provision but that:

(i) the person has acted honestly; and

(ii) having regard to all the circumstances of the case (including, where 

applicable, those connected with the person‟s appointment as an officer, 

or employment as an employee, of a corporation or of a Part 5.7 body), 

the person ought fairly to be excused for the contravention;

the court may relieve the person either wholly or partly from a liability to which the 

person would otherwise be subject, or that might otherwise be imposed on the 

person, because of the contravention.”



Possible defences for directors (cont’d)

 Section 1318 – Power to grant relief

 Hall v Poolman (2007) NSWSC 1330

Palmer J – “acting honestly”:

“Where there is no deceit or conscious impropriety and no intent to 

gain improper advantage or benefit and no carelessness or 

imprudence showing no attempt to carry out duties even though there 

were errors of judgement”

 McLennan, in the matter of the Stake Man Pty Ltd [2009] FCA

1415



Proposals for reform

 Australian Institute of Company Directors – push for a general 

BJR

 2007 – Commonwealth Treasury – Review of Sanctions

 January 2010 – Corporate Insolvency Law Reform Package:

 modified BJR (safe harbour while acting in good faith); or

 moratorium on director’s duty not to trade while insolvent 

provided the company had publicly discloses it was trading while 

insolvent and was attempting reorganisation.

 CAMAC report – June 2010

 ASIC Regulatory Guide 217 – August 2010



Implications for directors and officers



Overview

Background

ASIC allegations

Decision

 Impact of decision on statutory duty of care 

and diligence

Potential implications







ASIC Allegations

 Misleading and deceptive

 Breach of directors’ duties of care and diligence 





Decision

 JHIL – engaged in misleading and deceptive conduct

 NEDs – all 7 breached section 180(1) by approving 
announcement

 Officers – CEO and General Counsel breached 
section 180(1) by failing to advise board 
appropriately and by approving announcement

 Information memorandum not false or misleading



Impact of Decision –
Duty of Care and Diligence

 Circumstances of the particular corporation 

concerned are relevant

 Reasonable degree of skill expected only

 Duty owed to company

 What would an ordinary person do?



Impact of Decision –
Duty of Care and Diligence

A director or other officer of a corporation must 
exercise their powers and discharge their duties with 
the degree of care and diligence that a reasonable 
person would exercise if they:

(a) were a director or officer of the corporation in the 
corporation's circumstances; and

(b) occupied the office held by, and had the same 
responsibilities within the corporation as, the 
director or officer.



Impact of Decision –
Duty of Care and Diligence

 The role of a NED is to guide and monitor the 
management of the company rather than to be 
involved on an operational level 

 If the functions performed by an individual include 
participation in the making of policy or decisions of 
the type referred to in the statutory definition, that 
individual will be subject to the same duties as 
directors 



Impact of Decision –
Duty of Care and Diligence

 Directors should have known potential harm.

 Directors not entitled to rely on co-directors more 

concerned with communications as was key 

statement

 Not a case of reliance upon management or experts



Practical Implications –
Conduct of Board Meetings

 Chairmen should ensure that formal resolutions are 

put on all matters arising for board decision, in order 

to focus properly the directors' attention

 All board members should insist that the formal 

procedure is followed 



Practical Implications –
Directors Not Physically Present

 The standard of care expected is the same

 All directors should have before them the same materials

 Individual directors should focus on the circumstances 
when they should abstain on a vote rather than 'going 
along' with an otherwise collective decision, and when 
they should request that the minutes record not only their 
abstention but their reasons for abstention

 Similarly, individual directors should in appropriate cases 
request that the minutes record their reasons for 
opposing a motion 



Practical Implications –
Recording of Board Decisions

 Statutory presumption under s.251A(6) to be strictly 

applied

 Directors should carefully review the draft minutes 

before they are approved 

 How best to record minutes

 Ensure compliance with s251A

 Minimalist approach under pressure



Practical Implications –
Review of Announcements

 ASIC sought to establish breaches of the duty of 
care and diligence by showing that the directors 
approved release of an ASX announcement which 
was misleading and deceptive 

 Directors should treat the terms of draft ASX 
announcements with the same degree of care as the 
underlying substantive board decisions 



Practical Implications –
Delegation of Authority to Review

 s.198D, supported by the provisions of ss.189 and 
190, create a regime under which a director acting in 
good faith has the benefit of statutory protections if 
reasonable reliance is placed on a delegate

 A board may properly delegate to management or a 
disclosure committee the task of settling the form of 
an ASX announcement following an important board 
decision 

 However, there is an underlying suggestion that 
there may be matters of such fundamental 
importance that they should not be left to others



Practical Implications –
External Opinions

 Current practice to get sign-offs for transaction

 Advice of external counsel is sometimes obtained on 

the terms of draft announcements 

 Not much to be gained by use of external opinions 

on announcements


