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There have been significant changes in conveyancing practice which increase the 

obligations of practitioners to ensure that their clients are complying with both 

Federal and NSW State Government requirements. As well as this there has been 

significant developments in technology which will impact on conveyancing 

procedures and efficiencies into the future. 

 

The changes and developments can be outlined as follows: 

 

1. VERIFICATION OF IDENTITY (VOI)  

 

The verification of identity process is designed to reduce or eliminate identity 

fraud in relation to conveyancing, mortgage and other property related 

transactions. 

 

Any person who is signing or having documentation signed on their behalf in 

relation to a dealing to be registered at LPI is required to go through the 

Verification of Identity process. The Australian Registrars Electronic 

Conveyancing Council (ARNECC) sets out the rules for Verification of 

Identity. Practitioners have the option of either attending to VOI of their 

clients in house or alternatively outsourcing to providers such as Australia 

Post who charge a fee of $39.00 and deliver the VOI report to the practitioner 

through their portal. 

 

The main elements of the VOI process are: 

 

(a) Provision of two forms of photo ID or otherwise the equivalent of 100 

points of identification; 

(b) The person needs to sign their signature in the presence of the verifier; 

(c) The person’s photo needs to be taken; 

(d) If the entity transacting is a company then at least two directors of the 

company need to go through the VOI process; 



 

(e) If a person is signing on behalf of another person as attorney then both the 

attorney and the person on whose behalf the attorney is acting need to go 

through the VOI process. 

 

The VOI report can be used to provide to OSR for identification purposes on 

stamping of documents. 

 

There are occasions on which a client is unable to have their identity verified 

because they may be elderly and do not have sufficient identification. The 

ways around this are for there to be an identifier declaration prepared by a 

person who can declare in relation to the identity of the person. Alternatively 

if the practitioner has dealt with the person for many years and is satisfied in 

relation to their identity they can take a “safe harbour” and not require the 

client to go through the VOI process. 

 

2. ARNECC CLIENT AUTHORISATION 

 

If the conveyancing transaction is to be through PEXA then the client is 

required to sign an ARNECC client authorization which authorizes the 

practitioner to transact on their behalf through PEXA. 

 

Diligent practice is to have the client authorization on file even if the 

transaction is to be a paper transaction. 

 

3. ELECTRONIC CONTRACTS 

 

There is now the ability to create marketing versions of the contract and also 

to sign and exchange the contract electronically. Many of the legal software 

systems have this function (i.e Leap/infotrack). Although many firms are now 

preparing and submitting their contracts to the agents for marketing 

electronically, the take up rate of signing and exchange of contracts 

electronically is small. I anticipate that in the next 5 years this will change 

dramatically and it is likely that within 5 years paper exchanges of contracts 

will be in the minority of exchanges. 

 

4. SWIMMING POOL CERTIFICATES OF REGISTRATION AND 

COMPLIANCE/NON COMPLIANCE 

 

These changes have been brought about to attempt to reduce/eliminate the 

swimming pools which do not have compliant swimming pool fencing which 

has resulted in a significant number of infant drownings. 

 

All swimming pools and spas in NSW are required to be registered. 



 

 

Any vendor of residential property is required to attach a certificate of 

compliance/non compliance to the contract. If there is no certificate in the 

contract it is rescindable by the purchaser within 14 days of exchange of 

contracts. If there is a certificate of non compliance in the contract the 

purchaser is required to conduct works to the property to make the swimming 

pool compliant within 90 days of completion of the contract and then apply 

for the certificate of compliance. 

 

Certificates of compliance are valid for a period of 3 years from the date of 

issue. 

 

Lessor’s of residential property are required to have a certificate of compliance 

to attach to the lease. 

 

5. OSR PURCHASER DECLARATION 

 

The OSR requires all purchasers of land (both natural persons, companies and 

trustees) to provide a purchaser declaration which requires information about 

the purchaser, the transaction and the intended use of the property. The 

intention of the declaration is information gathering for the collection of 

revenue by both the state and federal government. 

 

The declaration is required to be provided to OSR (or the EDR agent) at the 

time of stamping. 

 

6. FOREIGN RESIDENT CGT WITHHOLDING 

 

Any vendor selling a property with a sale price of $750,000 or more is required 

to comply with the Foreign Resident CGT with holding provisions. If the 

vendor is an Australia resident and is able to obtain a clearance certificate to 

attach to the contract then the purchaser does not have to withhold any 

amount from the sale price to pay to the ATO. 

 

If the vendor does not attach a clearance certificate to the contract and one is 

not provided within a reasonable time after exchange of contracts then at least 

5 days before settlement the purchaser is required to serve evidence of the 

purchaser’s submission of a purchaser payment notification to the ATO. The 

purchaser is then required to withhold 12.5% from the sale proceeds and pay 

it to the ATO at settlement. The vendor can apply to the ATO for a variation of 

the amount to be withheld and if their application is successful must serve the 

variation on the purchaser. 

 



 

This is a significant area of potential professional liability for practitioners 

because if the purchaser does not withhold and pay the withholding amount 

then the ATO can recover the amount which should have been withheld from 

the purchaser. 

 

7. PEXA 

 

This is the electronic conveyancing settlements platform. At the moment 

settlements are being performed both as paper settlements and through PEXA. 

The take up rate of practitioners to PEXA is increasing rapidly and each state 

has different timetables for mandatory transactions through PEXA. 

 

Within 2-3 years the majority of conveyancing settlements and 

lodgment/registration of documents through LPI will be through the PEXA 

platform. 

 

The advantages of the PEXA platform are: 

 

(a) The elimination of documentation error issues at settlement; 

(b) Immediate electronic payments to vendors, utilities providers, solicitors 

and conveyancers eliminating the need for bank cheques and waiting for 

cheques to clear; 

(c) Immediate lodgment and registration of the documents at LPI eliminating 

the registration gap and the risk of caveats or writs being registered on title 

before the purchaser can be registered. 

 

8. CONVEYANCING (SALE OF LAND) REGULATION 2017 

 

This will come into effect on 1 September 2017 and will require any marketing 

contracts which have not exchanged to be updated to comply with the new 

requirements. There are changes to the warnings on the contract to include a 

warning in relation to asbestos as well as changes to the prescribed documents 

to be attached to contracts. 

 

SUMMARY 

 

There has been a dramatic increase in the compliance requirements for practitioners 

engaged in conveyancing transactions which increases the complexity and cost of 

conveyancing transactions. Over time this increase in cost will be offset (at least 

partially) by the benefits provided though the efficiencies of electronic contracts and 

PEXA. 

 

Within 5 years there is potential for the entire conveyancing process to be paperless. 



 

 

QUESTIONS 


