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The ODPP’s Formal Position on “Charge Negotiations”
Guideline 20 of the ODPP’s guidelines encourages “charge negotiations”:

“Negotiations between the parties are to be encouraged and may occur at  

any stage of the progress of a matter through the courts. Charge 

negotiations must be based on principle and reason, not on expedience 

alone …. Prosecutors are actively to encourage the entering of pleas of  

guilty to appropriate charges”.

The ODPP encourages appropriate pleas but why?

• To save the resources of the administration of justice (preparation for trial, 

police witnesses, court time, jurors inconvenience, etc) – without pleas, the 

system could not cope. 

• It is a clear determination of guilt and can facilitate rehabilitation.

• It saves victims having to give evidence.

• There are many advantages to the accused; 

o Discounts on sentence under S22 Crimes (Sentencing Procedure) Act 

and “Houlton and Thompson”1

o Use of form ones, 

o Some degree of control over the facts on sentence, etc.

1 R v Thomson; R v Houlton [2000] NSWCCA 309



“Successful Plea Negotiations with the DPP” - Geoffrey Denman

The Process of A Plea Negotiation in the ODPP

• Allocation to a Solicitor (the person you will negotiate with): 

o After an indictable matter is first mentioned in the Local Court, the 

police prosecutors make an assessment as to whether the matter 

should be referred to the ODPP.

o If they are, they send the charge sheets, facts and a criminal history to 

the ODPP. If it is a strictly indictable matter or a matter which can be 

dealt with summarily but, for some reason should be dealt with by 

DPP, the DPP takes the matter over and it is given a CASES tracking 

number. 

o The file is then allocated to a solicitor advocate who will appear when 

the matter comes back to court the next time. This is the solicitor who 

you will do negotiations with. You can find out who it is by calling the 

switch, giving the name of your client and asking for name and phone 

number of the solicitor allocated.

o Under Guideline 18, the ODPP is obliged to disclose all material, 

known to the solicitor, which “might be of relevance to either the 

prosecution or the defence” including statements by a witness that is 

inconsistent with the witness' previously intended evidence including 

any statement made in conference”. 

o Full disclosure is also required under the Case Conferencing Scheme 

for matters to be committed at Central and Downing Centre Local 

Courts.

• Talk to the OIC and the ODPP solicitor and sound them out about the extent 

of the evidence. The ODPP must consult with the police and the victim in 

relation to any plea. They are not bound by their views, but must consult. The 

informant will usually give some idea of the attitude the victim has to your 

offer.
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• Then, make a written offer to the ODPP. 

• Unless it falls within the discretion of the solicitor, then:

o The solicitor with the carriage of the file must do a report,

o A second report is done by another, more senior solicitor in the same 

group as the solicitor with the carriage of the file,

o Then, the 2 reports go to the Director’s Chambers:

 The personal assistants to the Director may do another report 

and then

 The Director or one of the Deputy Directors may do a report.

 “The Criminality Principle”
So, what SORT OF OFFER will the ODPP be likely to accept? The best 

guidance as to what is an appropriate offer of a plea was set out by The 

Honourable Gordon Samuels in his 2002 review of the practice of “charge 

negotiations”. 

Samuels proposed what he called “The Criminality Principle”:

“The optimum outcome of a criminal prosecution is resolution by a plea of  

guilty to a charge which:

1. Adequately represents the criminality revealed by the facts which the 

prosecution can prove beyond reasonable doubt and

2. Gives the sentencer an adequate range of penalty.”

“Rolling Up” Multiple charges
Very often you will have a client who is charged with a multiplicity of charges. 

This is common especially in frauds and drug matters. 

The application of the principle formulated in R v Locchi2 can assist in these 

situations. Facts in R v Locchi: From May 1986, the accused, James Locchi, 

2 NSWCCA 11 March 1991 - See also R v Hamzi (1994) 74 A Crim R 341
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used runners on the streets of Kings Cross to sell heroin. In April 1987, Locchi 

was so successful, he decided to sell “speed” or amphetamine as well and, using 

the same method, did so till his arrest in July 1987. He was indicted on two 

counts: 

1. between May 1986 and July 1987, he did supply a prohibited drug, namely 

heroin, and 

2. between April 1987 and July 1987, he did supply a prohibited drug, 

namely amphetamine.

The Principle: The defence argued that both counts were bad for duplicity – 

each count “rolls up” a series of events, each one of which is capable of 

constituting the offence charged. His Honour Samuels JA, held:

“In principle, it is … legitimate to charge in one single count, one activity,  

even though that activity may involve more than one act, each of which 

may amount to an offence.”

In effect, Locchi was involved in one continuing criminal enterprise. This is still 

used in the courts.3

Use of Form Ones  4  

Section 32 of the Crimes (Sentencing Procedure) Act 1999 allows a prosecutor 

to “file” a document in court which sets out offences which an offender has been 

charged with but not convicted and which the offender wants the court to take 

into account when dealing with the offender for “the principle offence”. This is 

known as putting an offence on a “Form One”.

Advantages:

1) This is a great way to reduce the amount of charges which your client will 

be sentenced on. 5 

3 R v Whalen and Willer [2003] NSWCCA 59; R v Moussad [1999] NSWCCA 337
4 See Spigelman CJ in Attorney General's Application under s37 of the
Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 (2002) NSWCCA 518
5 R v Barton [2001] NSWCCA 63 Spigelman CJ at [64]
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2) It is a way to reduce the amount of charges which will finally appear on 

your client’s criminal history. 

3) It is ideal way to “clear the record” of an offender. 

How many and which type of offence can go on a Form One? 

1) Certain offences cannot go on a Form One 

a) firearm offences, 

b) any offence involving a weapon 

c) Breaches of AVO’s,

d) Traffic offences

e) Fail to Appear 

2) Try to strike a balance between too few and too many matters on a Form 

One. 

3) The counts chosen for the indictment should reflect such matters as: 

a) the individual victims 

b) range of dates 

c) value of property and 

d) aggravating factors.

4) Offences on the Form One should have smaller maximum penalties than 

those on the indictment; 

5) Where do the facts of the offence go? 

Discounts for Assistance and Informers
Occasionally, you will appear for a client who is involved in serious criminality 

and who is willing to “give up” his accomplices. 
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The advantages of this are obvious; a seriously big discount off what he’d 

otherwise have received on sentence. 

The disadvantages are the danger it may pose to your client – the criminal 

community do not like “dogs”.

Suggested steps to protect your client’s interests:

1) Read the brief carefully and ensure that there is no way your client will be 

able beat the charges at trial. 

2) Once you know the ODPP’s case is unbeatable, get instructions from the 

client to give assistance to the police.  
3) Make the offer to give assistance part of your plea offer.

4) You can also ask for immunity, but you probably won’t get it. You will probably 

just get a s128 undertaking.

5) Any statement he gives should be given under inducement. 

6) The “give-up” should be as honest and frank as possible. If he lies, the police 

and ODPP may drop him. 

7) Get a full account of your client’s assistance in the form of an affidavit. 

8) Have the offender sentenced before he gives evidence.

Excluding ss97 and 98 Evidence
Negotiating a plea can effectively deal with evidence which might otherwise be 

admissible as tendency or coincidence evidence. For evidence to be admissible 

under ss97 or 98, it must, either on its own or with other evidence have 

“significant probative value”; [Evidence Act s97(1)(b)].

Drafting Agreed Facts – ss4 and 191 Evidence Act
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It is important to know that the solicitor you negotiate a plea with in the ODPP 

may NOT be the person who does the sentence. 

An advantage in negotiating a plea is the opportunity to agree to the factual basis 

on which your client will be sentenced. 

Any fact relevant to sentence can be negotiated and it is up to the Crown to 

prove all the aggravating factors relevant to sentence beyond reasonable doubt. 

The mitigating factors must be proved on the balance of probabilities.6

The Evidence Act only applies to sentence proceedings if the court makes a 

direction to that effect; see s4 Evidence Act.  

I recommend that you do so, so that you can take advantage of s191. Under 

s191, if the parties enter into an agreement on the facts, evidence cannot “be 

adduced to contradict or qualify an agreed fact … unless the court gives leave”.7 

The High Court recommends the practice of reducing an agreement of the factual 

basis of sentencing to be reduced to writing.8

The agreed facts should:

1) Be in writing

2) Make reference to s191 Evidence Act 

3) Be signed by the offender and an ODPP representative.

4) Not make any comments about the appropriate sentence.

6 Amiouni (6/3/90 u/r), Traiconi, O'Neill (1979) 2 NSWLR 582, Martin [1981] 1 NSWLR 640, Storey 
(1996) 89 A Crim R 519 (Vic CCA ), Anderson (1993) 177 CLR 520, 67 A Crim R 582 and Olbrich (1999) 
199 CLR 270, 73 ALJR 1550.
7 In FV [2006] NSWCCA 237 it was argued that where there are 'agreed facts', neither party can tender 
material contradicting those agreed facts, because of s. 191 Evidence Act. This argument was rejected 
because unless the court so orders, the Evidence Act does not apply in sentencing proceedings: s. 4(2) 
Evidence Act. 
8 GAS and SJK [2004] HCA 22 at paras [42] to [44].
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5) Only cover the crimes which are the subject of a charge on the indictment or 

on a Form One.

6) Should contain an allegation or admission to a crime which is more serious 

than the one he is plea guilty to; “the Di Simoni Principle”9.

7) Should not be contradicted by tendered material.10  

The Last Word

• An ideal negotiation should be a “win-win” 

• Be friendly and personable – do not make it personal.

• Negotiation may involve some degree of disclosure.

• Start by talking to your opposition and get an idea of what they want and what 

weaknesses they are prepared to admit to in their case.

• Be honest with your opposition – don’t ask for anything which is not 

reasonable.

9 De Simoni (1981) 147 CLR 383, 5 A Crim R 329, Chow (1992) 63 A Crim R 316.
10  Palu (2002) 134 A Crim R 174 at para [21], Barri [2004] NSWCCA 221 at paras [57] to [58], Falls 
[2004] NSWCCA 335 at para [39].
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