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1. The legislative framework for major transport projects in Victoria is contained within the Major 

Transport Projects Facilitation Act 2009 (“the Act”) which is to be amended by the Major Transport 

Projects Facilitation Amendment (East West Link and Other Projects) Bill 2013 (“the Amendment”) 

(second reading 13 June, 2013).  I propose to discuss the provisions of the Act in broad summary 

and then the effect of the Amendment.   

 

The Act -  

2. The Act commenced on 1 November, 2009 and comprises 266 sections divided into nine parts.   

 

Part 1 -  

3. Part 1 deals with the preliminary aspects of the Act and, in particular, defines its purpose as 

facilitating the development of major transport projects.  A “transport project” is defined to mean a 

project for the development of:-  

(a) transport infrastructure; or  

(b) transport infrastructure together with non-transport infrastructure.1 

 

Transport infrastructure is defined to include road, rail, infrastructure that can be used for 

movement of persons or goods, a port and/or a facility to which goods can be loaded from rolling 

stock, heavy vehicles or can be temporarily stored before such loading.   

 

4. Relevant to the legislative framework for projects is the interrelationship between the approval of 

the project and other approvals that may be required on the way.  “Applicable law”2 means an Act 

specified in column 1 of the Table in Schedule 1.  The Table recites 25 various approvals, 

consents or decisions, licences or authorities required.  These Acts are:- 

                                                
1
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(a) Coastal Management Act 1995;  

(b) Conservation, Forests and Lands Act 1987,  

(c) Environment Protection Act 1970;  

(d) Flora and Fauna Guarantee Act 1988;  

(e) Forests Act 1958;  

(f) Heritage Act 1995;  

(g) National Parks Act 1975;  

(h) Planning and Environment Act 1987;  

(i) Road Management Act 2004;  

(j) Water Act 1989; and 

(k) Wildlife Act 1975. 

 

As will be seen subsequently, a decision made under the Act is deemed to be an approval under 

the above Acts.  In addition, Part 9 of the Act limits a number of sections of the Building Act 1993, 

Duties Act 2000, rates and charges under the Local Government Act 1989 together with local laws 

made under that Act.  It limits certain liabilities under the Wrongs Act and restricts review of 

decisions under the Administration Law Act 1978 as well as removing the review powers of the 

Supreme Court of decisions other than an approval decision.  

 

 Part 2 -  

5. The trigger point of the operation of the Act requires a transport project to be declared.  This 

occurs pursuant to s.10 where the Governor-in-Counsel on the recommendation of the Premier 

may declare a transport project to be a declared project to which the Act applies.  The Premier 

may consult with the Planning Minister before making the recommendation3, the Premier must not 

make the recommendation unless he has assessed the transport project as a project that is of 

economic, social or environmental significance to the State or a region of the State4.  The Premier 

is required to prepare guidelines (published 3 December, 2009) for the assessment of transport 
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projects as to whether they are of economic, social or environmental significance5 and the Premier 

must appoint a Minister to be the Project Minister for the declared project6.  The Project Minister 

must appoint the “public authority” that will be the “project proponent” for a declared project7.   

 

Part 3 -  

6. Part 3 deals with the assessment and approval of major transport projects.  Section 16 requires 

the Planning Minister to prepare guidelines in relation to the form and content of the project which 

must be published on the department’s internet site after notice is given in the Government 

Gazette of their preparation.   

 

7. The Planning Minister may prepare guidelines relating to:- 

(a) the assessment of impacts of a declared project; and  

(b) the form and content of a comprehensive impact statement (“CIS”) or impact management 

plan (“IMP”); and 

(c) the form and content of public notices requiredunder this Part8.   

 

8. “Impact” is defined to mean a reasonably foreseeable direct or indirect impact arising from:- 

(a) the development of an approved project;  

(b) the use of transport or non-transport infrastructure established by the approved project;  or 

(c) the decommissioning of the transport or non-transport infrastructure established by the 

approval project9.   

 

Notice of preparation of the guidelines must be published in the Government Gazette.   

 

9. The project proponent (the public authority under s.15) is required to prepare a “project proposal” 

in accordance with project proposal guidelines.  On completing the proposal, the proponent is 

required to give it to the Planning Minister10.   

                                                
5
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10. Upon receiving a proposal, the Planning Minister must make a determination as to whether either 

a CIS assessment process or an IMP assessment process must be complied with11.  He must 

make the CIS determination, if he considers the proposal is inadequate for him to determine 

whether the impact management plan assessment process must be complied with in relation to 

the project12.  The Minister may make a determination that the proponent comply with the IMP 

assessment process only if he is satisfied that the land required for the project is owned by an 

authority or vested in the Crown or the land, if not the former, is reserved for public purpose under 

the planning scheme and the development either does not require or has been granted the 

applicable approvals13.  The Minister must make the determination within 10 (the Amendment, 5 

days) business days after receiving the proposal.   

 

11. Division 4 deals with IMP’s.  Under s.22 the Minister must prepare directions that specify the kinds 

of impacts that must be considered in the IMP 25 business days after making the IMP 

determination.  The directions must be published in the Gazette.  The Minister may request further 

information in exceptional circumstances14.   

 

12. A project proponent is required to comply with this Division15.  The content of an IMP is set out in 

s.27 and includes, inter alia, a plan that:- 

(a) complies (the Amendment – “is substantially in accordance”) with the scoping directions;  

(b) contains an assessment of the impacts (the Amendment s.s.(b – e) deleted); 

(c) sets out the options of the project that are being considered and the impacts of those 

options;  

(d) sets out the methods considered to avoid, minimise and manage or off-set the impacts;  

(e) describe the preferred option and reasons for the preference;  

(f) sets out how any SEPP or waste management policy will be observed;  

(g) identifies all applicable approvals required;  
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(h) include information required under an applicable law granting an applicable approval. 

 

13. The completed IMP must be submitted to the Minister plus payment of the appropriate application 

fee.   

 

14. The CIS requirements are set out in Division 5.  Again, the Minister must prepare directions (25 v 

10 days) that specify the kinds of impacts and matters that must be considered in the CIS (“the 

scoping directions”)16.  Timeframes (Amendment 10 days) and request for further information are 

set out17, whilst the Minister may amend the scoping directions only if he considers there are 

exceptional circumstances18.   

 

15. After publishing the scoping directions for a CIS, the Minister is required to establish an 

assessment committee in accordance with Part 819 of the Act to assess the CIS and provide it with 

terms of reference under which it will assess the CIS.  The assessment committee is very similar 

to a Planning Panel established under the Planning and Environment Act 1987 in terms of its 

powers, functions and means by which it is to undertake its enquiry.   

 

16. The proponent must prepare a CIS that:- 

(a) complies with the scoping directions (is substantially in accordance with;  

(b) contains an assessment of the impacts of the project (b – e) deleted); 

(c) sets out options that have been considered and their impacts;  

(d) sets out the methods considered to avoid, minimise, manage or off-set the impacts;  

(e) include a description of the preferred options and reasons therefore;  

(f) shows how SEPP or waste management policy will be observed; and 

(g), (h) & (i) identifies all applicable approvals required20 (are likely to be required). 
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17. The proponent in preparing a CIS is required to have regard to the impact assessment 

guidelines21.  The proponent must then submit the CIS to the Minister who is then required22 to 

make a written determination as to whether it can be released for public exhibition, but only if the 

CIS is adequate having had regard to the requirements of s.39.  In doing this, the Minister (the 

Secretary) may consult with any applicable law decision-maker expert.  The Minister may direct 

the proponent to revise an assessment contained in the CIS if he considers that it is not adequate 

to be released.  This then triggers the need for a revision of the CIS23.   

 

18. Subdivision 4 of Part 3 deals with the public exhibition of a CIS.  It provides timelines for the 

receipt of submissions, the content of submissions and that such submissions must be reviewed 

by the assessment committee24.  The submissions are to be provided to the proponent25 and the 

committee may meet with or correspond with a submittor26.   

 

19. The assessment committee must conduct a preliminary hearing to enable submittors to clarify any 

issues or raise procedural matters in relation to a formal public hearing27.   

 

20. The assessment committee is required to give the project proponent a report summarising the 

issues it considers must be addressed within 20 business days after the end of the exhibition 

period28.  The proponent must prepare a schedule for the preparation of revisions to the CIS that 

address the issues raised in the issues report (Amended).   

 

21. Subdivision 5 requires the proponent to revise the CIS to address the issues and publish the 

revision on its internet site and give notice of the revision (Amended).  Subdivision 6 requires the 

proponent of a revised CIS to provide the EPA with such revision if a works approval is required 

under the Environment Protection Act.  Section 64 provides that an applicable law decision-

                                                
21

s.40 ibid. 
22

s.43 ibid. 
23

s.43 ibid. 
24

s.54 ibid. 
25

s.55 ibid. 
26

s.56 ibid. 
27

s.57 ibid. 
28

s.59 ibid. 



 7

maker(cf. Schedule 1) can advise the committee if the CIS adequately addresses its applicable 

criteria for granting approval and, if so, what conditions or restrictions may be imposed (Amended 

to EPA). 

 

22. Subdivision 7 deals with the formal hearings to be conducted by the assessment committee.  It 

provides for the committee to give notice of a formal hearing in newspapers, to the Secretary and 

the owners and occupiers of land under which notice is given under s.47.  The committee may 

also direct the proponent to publish notice of the time and place of hearings on its website.  The 

committee is required to conduct the hearing in accordance with Division 2 of Part 8 i.e., the 

planning panels system29 within 20 business days after notice of publication of revised statement. 

 

23. Subdivision 8 deals with a situation where a committee considers that a further option should be 

considered and “in exceptional circumstances” may recommend to the Minister in writing that the 

Minister direct the proponent to undertake a supplementary assessment.  The criteria for 

exceptional circumstances includes the nature of the project and content of the CIS, the extent to 

which the further option provides a prudent feasible alternative, the impact of a further option and 

any further information received by the committee30.   

 

24. Subdivision 9 provides that the committee must recommend to the Planning Minister whether the 

Minister should make an approval decision that grants all or some of the applicable approvals or 

refusal.  If the recommendation is to grant approval, it must be accompanied by conditions.  The 

committee must, in making a recommendation, have regard to:- 

(a) the proposal;  

(b) CIS;  

(c) all property made submissions;  

(d) any issues raised throughout the case;  

(e) comments of a person the committee was directed by the Minister to consult with; and 
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(f) & (g) any applicable law decision-maker31.  

 

The committee may also have regard to any other matter it considers relevant.  The 

recommendation must be made and given to the Minister within 30 business days after the last 

day of a formal hearing, unless a supplementary assessment is required by the Minister.  

 

25. If a works approval (under the Environment Protection Act) is required, the committee must give a 

copy of its assessment to the EPA on the same day it gives the Minister its assessment 

recommendations.  Upon receipt, the EPA may give advice to the Minister where the Minister 

should issue a works approval and what conditions attached to it (Amended).   

 

26. Division 6 deals with cultural heritage management plans under the Aboriginal Heritage Act2006, 

whilst Division 7 deals with the approval of decisions dealing with an IMP under s.29 or an 

assessment committee recommendation.  Upon receipt of either of the above, the Minister must 

make a decision either to grant all or some of the project or refuse it.  In doing so, the Minister 

must have regard to the assessment committee recommendation and the advice of the EPA and 

discretionary or mandatory applicable law criteria.   

 

27. The approval decision must specify the approvals grantedor not granted, any conditions and the 

Minister’s reasons.  The Minister may require the proponent in a case of a CIS to prepare an IMP 

and, in all cases, enter into an agreement with the Minister in relation to any matter relating to 

development of the project that is not a matter to which an applicable approval applies (similar to 

s.173 of the Planning and Environment Act).  Such an approval must be given within 40 (20) 

business days after the Minister receives the IMP or assessment committee recommendation 

(subject to the advice being received from the EPA, if applicable).   

 

28. Notification of the decision and publication of the assessment committee recommendation is 

required32. 

                                                
31
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29. The effect of the approval decision is to be taken to be a decision of the applicable law decision-

maker granting the applicable approval33, (see Table 1 of Schedule 1). 

 

30. Subdivision 3 deals with planning scheme amendments which must not have the effect of 

requiring a person to hold a planning permit to carry out works in the project area for the project.  

Subdivision 4 deals with modifications of the Flora and Fauna Guarantee Act and the Heritage Act.   

 

31. Division 8 deals with approval of decision variations and provides that the project authority for the 

project may apply to the Minister for a variation of the approval decision34 and the Minister must 

determine which provision of the IMP or CIS should apply35 (Minister must grant or refuse).   

 

32. Division 9 deals with correction of mistakes and reports to the Premier in relation to compliance 

with time limits.   

 

33. The following five parts of the Act deal with the mechanics of project delivery.  

 

Part 4 -  

34. This Part deals with the project area and enables the Planning Minister to amend schemes to 

reserve land for public purposes36.  

 

Part 5 -  

35. Part 5 deals with the project authority’s functions and powers enabling the project authority to 

undertake its task.  These powers can be delegated in certain circumstances and, in particular, 

road functions can be delegated to the project contractor.   

 

 

 

                                                                                                                                                                 
32

s.82 and s.83 ibid. 
33

s.84 ibid. 
34

s.89 ibid. 
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s.90 ibid. 
36

s.98 ibid. 
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Part 6 -  

36. Part 6 deals with the project delivery and provides for the acquisition of an interest in land and 

incorporates the provisions of the Land Acquisition Compensation Act 1986, (“the Compensation 

Act”) whereby the Act is a special Act within the meaning of the Compensation Act.   

 

37. This Part deals with necessary modifications to the Compensation Act, compensation for entry or 

temporary occupation, acquisition of native title rights and acquisition of land outside the project 

area.   

 

38. Division 4 enables the Governor-in-Counsel to require a public authority or council to vest land in 

the project land to the Crown as well as revoking reservations of land.  Compensation for the 

same is subject to the Compensation Act.   

 

39. Division 5 deals with entry and possession in consequence of the same, whilst Division 6 deals 

with acquisition of stratum of and compensation for land below ground level.   

 

40. Interestingly, in Division 8, the project authority may do pretty well anything it wants to with roads 

for the purpose of an approved project.  The effect of a notice in the Government Gazette dealing 

with the road could mean that it can be discontinued or relocated and all rights, easements and 

privileges existing in the road cease.  There is limited compensation available should there be a 

diminution of value of land to which access is denied as a direct result of a loss of access.  

 

Part 7 -  

41. Part 7 deals with the interface of utilities and provides for agreements to be reached concerning 

the rights and obligations of a project authority and a utility concerning the utility infrastructure and 

works necessary for the development of the project.  There is a requirement for various 

notifications to be made and scope for negotiations to reach agreements for the use of the 

infrastructure with a dispute resolution process identified.   
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Part 8 (s.s. 235 – 253) -  

42. As indicated earlier, Part 8 deals with the procedures of the assessment committees which are  

similar to the procedures adopted before Planning Panels Victoria.  It provides for additional 

consultation if required by the Minister.   

 

Part 9 -  

43. Part 9 is the last part of the Act but contains some significant teeth removing a number of the 

usual controls that could otherwise apply to lesser projects.  The Minister responsible for the 

Building Act 1993 may declare the administration and enforcement of that Act to be carried out by 

the project authority37.  No duty or taxes, fees or rates are payable in respect of leased or licensed 

land38.  Councils must not make local laws with respect to a project area and existing laws are 

inoperative in terms of the project39.   

 

44. Part IVAA of the Wrongs Act 1958 does not prevent a project authority, another person or project 

contractor or another person from making express provision for their rights, obligations and 

liabilities under a contract relating to an approved project in respect of any matters which that Part 

applies.  That part of the Wrongs Act deals with the apportionment of liability arising from a claim 

for damages.   

 

45. Rights of review under the Administrative Law Act 1978 are limited as is the ability of the Supreme 

Court to review decisions made under Parts 1, 2, 3 or 4 apart from approval decisions40. 

 

The Amendment -  

46. The Amendment was introduced in June 2013.  Its purpose is two-fold, namely:- 

(a) amend the Act to facilitate the East/West Link project and other major transport projects by 

reducing procedural delays and red tape; and  
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(b) amend the Transport Integration Act 2010.  It is to commence when proclaimed or not later 

than 1 May, 2014.   

 

47. The Amendment introduces some new definitions and, in particular, “applicable law criteria” and 

“preliminary risk report”.  The former means matters that an applicable law decision-maker is 

required to take into account whilst the latter means:- 

“The document that identifies and characterises the various risks associated with a 
declared project and identifies matters that require further investigation in a comprehensive 
impact statements;”.   
 
 

48. It also provides a definition of a project proposal which was previously spelt out in s.5 of the Act.  It 

now means a document that contains a description of the declared project and associated works 

and a preliminary risk report.   

 

49. A new s.5 is substituted that provides the “objects of this Act” which includes creating public value 

through improvements to efficiency, streamline the development of major transport projects by 

providing a single approval for projects and improving productivity and timeliness of the 

assessment of projects.   

 

50. Section 10 of the Act is amended by removing reference to the Governor-in-Counsel so that now 

the Premier may make the declaration of a declared project whilst his requirement to consult with 

the Planning Minister under s.11 is repealed.   

 

51. A new s.15A is inserted that provides that the Planning Minister may delegate any power, duty or 

function under the Act other than for that is specified in s.s.(1) whilst a new s.15B enables the 

Planning Minister to declare associated works as part of a declared project.   

 

52. The amendment removes the need to publish guidelines within the Government Gazette by 

substituting the Department’s Internet site.  This substitution of Gazette notice by Internet site 

notice is common throughout the Amendment.   
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53. The Planning Minister must make a determination about whether a CIS or IMP is required within 

five days rather than 10 as contained in the Act41.   

 

54. The requirements for the Planning Minister to specify what is to be considered in an IMP includes 

the preliminary risk report42.  

 

55. The content of an IMP is to be to the satisfaction of the Secretary and to be substantially in 

accordance with the scoping directions given for each preparation43.  Again, the replacement of 

the Minister by the Secretary is common throughout the Amendment.   

 

56. The matters the Planning Minister can specify that must be considered in a CIS are expanded and 

require regard to the preliminary assessment report.  The timeframe in which he is to give the 

proponent the scoping directions has been reduced from 25 to 10 days44, similarly the timeframe 

in which the Minister may request further information is substantially reduced.     

 

57. The terms of reference the Planning Minister can give the assessment committee is amended to 

include a direction to confine matters under consideration of public hearing to particular matters45.   

 

58. The contents of a CIS and an IMP no longer require an assessment of its impacts, the options for 

development and their impacts, the methods to avoid, minimise, manage or off-set the impacts or 

description of the preferred option46.  Presumably, these assessments will be required as part of 

any preliminary risk report.  

 

59. A proponent is required to submit the CIS to the Secretary and is no longer required to give at 

least 20 business days written notice of its intention to do so47.  The Secretary must within 10 

business days (rather than 20) make a written determination whether the CIS can be released.  A 
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new sub-section to s.42A is introduced to the Act to apply if the Secretary is the project proponent 

to appoint a person to exercise the Secretary’s functions under s.39, s.41 and s.4248.   

 

60. A new s.51A is inserted into the Act that deals with works approvals for a declared project and 

requires the EPA to refer the CIS to any protection agency the EPA considers affected and to the 

Secretary of the Department of Health both of whom may make a submission49.  Similar changes 

occur throughout the Amendment for works that may require works approval.   

 

61. Section 81,that provides that the Minister must make an approval within 40 business days of 

receiving either the IMP or the assessment committee’s recommendation, must now be made 

within 20 business days50.   

 

62. A new s.102A is inserted that enables the project authority to be taken to be specified as a 

determining referral authority in any planning scheme under the Planning and Environment Act 

198751.   

 

63. A new s.120A is inserted dealing with planning compensation under Part 5 of the Planning and 

Environment Act and applies as if the land forming part of the project area has been reserved 

under the planning scheme for a public purpose and the project authority is liable to pay any 

compensation arising from that deemed reservation with no other planning or responsible 

authority, Minister or public authority being liable to such compensation52.   

 

64. A new s.254A is inserted that provides that if the Minister, Secretary or a Public Entity Head is 

required to any act for the purpose of this Act, including making any decision or forming an 

opinion, that act must be done as expeditiously as is reasonably practicable and within the time 
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limits prescribed by or allowed under the Act.  The Governor-in-Counsel may order the above 

persons to carry out their functions within a time specified in the order53.   

 

65. A new s.255A is inserted into the Act that provides:-  

“1. Despite anything to the contrary in any other enactment or law, a permit, licence, 
consent, approval or other authority for the carrying out of works for the purposes 
of an approved project is not required from any Council by –  

 
 (a) the project authority; or  

(b) the holder of a licence granted under s.173 for the purpose of the approved 
project; or  

(c) the holder of a lease granted under s.177 for the purpose of the approved 
project. 

 
2. Nothing in this section derogates from any requirement relating to standards of 

construction and safety that may apply under any other Act.”54 
 

66. Section 69 of the Amendment provides that a whole series of orders and determinations are not to 

be legislative instruments within the meaning of the Subordinate Legislation Act 1994.   

 

67. A new Part 10 is inserted into the Act as follows:-  

“Part 10 – 
 
Transitional Provisions – Major Transport Projects Facilitation Amendment 
(East/West Link and Other Projects) Act 2013 
 
267.  Project proponent of already declared projects may resubmit project proposal 
 

(1) A project proponent of a declared project that, immediately before the 
commencement of s.70 of the Major Transport Projects Facilitation 
(East/West Link and Other Projects) Act 2013 was the subject of a 
determination under s.30(1), may revise a project proposal and resubmit 
the revised proposal to the Planning Minister.  

 
(2) The Planning Minister must, within 10 business days after receiving a 

revised project proposal under this section, prepare scoping directions in 
accordance with section 30 or amended scoping directions in accordance 
with section 34A (as the case requires), having regard to the revised 
proposal.”55 

 
 
68. The Table in Schedule 1 is amended to include further consents underthe various Acts specified. 
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69. Part 3 of the Amendment makes some changes to the Transport Integration Act 2010 and 

specifically inserts a s.138A that enables the Linking Melbourne Authority to compulsory acquire 

land which is required by it for or in connection with the performance of its functions and makes 

that Act a special Act within the Compensation Act and makes that authority the authority within 

the meaning of the Compensation Act, includes a strata above and below the surface of land 

within the definition of land and gives the authority power to enter any land under s.75 of the 

Compensation Act.   

 

Observations– 

The Act -  

70. The timeframe established in the Act has been estimated to total approximately 53 weeks 

subsequent to the declaration of a project.  This of course may vary depending on any variations 

required to a CIS.  The CIS process and then assessment committee’s involvement in identifying 

issues is in substitution for an environmental effects statement under the Environment Effects Act.  

There is no technical reference group involvement and the consents needed to be obtained 

subsequent to an EES are not required under a CIS process.  I understand the Minister for 

Transport has requested accreditation of the IMP and CIS assessment process under the EBPC 

Act, however, at the time of writing, I am not sure whether this has been granted.   

 

The Amendment -  

71. The Premier, Denis Napthine said in a press release in May 2012:- 

“The Amendment will reduce project delays and costs by providing more streamlined 
approval process. 
 
… if passed into law the changes will:- 
 

 enable any work such as relocating drains and moving gas pipes to be done 
before major tunnelling or construction works start while still retaining 
necessary planning approvals;  

 bring the impact assessment process up to best practice standards by making 
it a risk-based assessment, consistent with the changes proposed in 
environment assessments under the Environment Effects Act;  

 shorten timeframes, simplify administrative processes and remove the need for 
the internal administrative burden of exchanging letters between Ministers;  

 increase project flexibility – for example, allowing reasonable variations to 
project designs to be considered during the approval process, as was the case 
with the earlier East Link project. 
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… 
 
The legislation is aimed at State-specific projects such as the East West Link, the Port of 
Hastings development and Melbourne Metro.” 

 
 

The Premier went on to say that the Amendment retains all opportunities for community input and 

does not alter the social impacts assessment regime or diminish any safeguards or requirements 

relating to cultural heritage or environmental concerns.  

“This is not about removing the level of rigour that is applied to major projects, it’s about 
ensuring the processes occur in a streamlined way”. 
 
“The Amendment retains all requirements and public hearings and will enable early works 
on the East West Link project to occur. 
 
The Amendment is not water down requirements, but remove duplication and double-
handling.” 

 

72. Whether the above aspirations are achieved will largely depend upon the capacity of those 

preparing or assessing the IMP or CIS to comply with their time limits.  It goes without saying that 

a short timeframe can lead to errors and omissions and whether it is in the best interests of the 

State to “streamline” the processes, purely for the sake of expedition, remains to be seen.   
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