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RISK  MITIGATION:  DRAFTING  OF  EXCLUSION  OF  CONSEQUENTIAL  LOSS  AND 
INDEMNITY CLAUSES 

1. EXCLUSION OF CONSEQUENTIAL LOSS CLAUSES

1.1 Purpose

(a) Parties to a contract will often seek to limit their liability for loss or damage 
arising out of or in connection with the performance or non-performance of their 
contractual obligations.

(b) A  common  method  employed  is  the  inclusion  of  a  clause  seeking  to 
exclude liability for consequential loss or damage.

(c) The purpose  of  an  exclusion  of  consequential  loss  clause  is  to  limit  a 
party’s exposure to certain classes of damage.1

1.2 What is consequential loss?

(a) In my view, consequential loss is a poorly defined category of recoverable 
damage at law.  The definition of consequential loss is notoriously uncertain.  

(b) The term ‘consequential loss’ has no precise legal meaning.  Until recently, 
it was generally considered to cover the type of loss described in the second limb 
of Hadley v Baxendale.2  The genesis of this view is attributed to the decision in 
Croudace Construction Ltd v Cawoods Concrete Products Ltd.3

(c) Consistent with this view, and until the Peerless decision last year, it was 
held that clauses merely excluding ‘consequential loss’ did not exclude any loss 
falling within the first limb of Hadley v Baxendale, i.e. losses that were sufficiently 
proximate to the breach and flowed directly and naturally from the breach. 

(d) Examples of losses that were not excluded by such clauses include:

1 Damages recoverable are limited by the concept of remoteness, however the test of remoteness in tort and 
contract differs (Astley v Austrust Ltd  (1999) 197 CLR 1).  The test for remoteness of damage for breach of 
contract is enshrined in Hadley v Baxendale (1854) 9 Exch 341.  In that case Alderson B. stated: 

“Where two parties have made a contract which one of them has broken, the damages which the other  
party ought to receive in respect of such breach of contract should be such as may fairly and reasonably 
be considered either arising naturally (i.e. according to the usual course of things), from such breach of  
contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties,  
at the time they made the contract, as the probable result of the breach of it.” 

The above test has traditionally been regarded as having two limbs: 
(i) damages arising naturally from the breach (first limb); and 
(ii) damages reasonably contemplated by both parties (second limb).

The test of remoteness for damage in tort is reasonable foreseeability, i.e. whether the damage was of a kind that 
a reasonable person should have foreseen (Overseas Tankship (The Wagon Mound (No 1) [1961] AC 388. 

Therefore,  the  test  for  remoteness  of  damage  in  contract,  in  accordance  with  the  principles  in  Hadley  v 
Baxendale, is a narrower test than the one applied in tort (per Mason CJ in Baltic Shipping Co v Dillon (The Ship 
Mikhail Lermontov) (1993) 176 CLR 344, and the House of Lords in Koufos v Czarnikow [1969] 1 AC 350). 
2 See GEC Alsthom Australia Ltd v City of Sunshine (unreported, Federal Court, 20 February 1996).  
3 [1978] 2 Lloyd’s Rep 55.
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(i) increased production costs and loss of profit as a result of faulty 
power station equipment;4

(ii) wasted overheads incurred in the reconstruction of the claimant’s 
plant following destruction;5 and

(iii) costs for removal and loss of profit associated with defective mini 
bars supplied for use in a hotel.6

1.3 Peerless

(a) In 2008, the Victorian Court of Appeal,  in the decision of  Environmental  
Systems  Pty  Ltd  v  Peerless  Holdings  Pty  Ltd,7 redefined  the  common 
understanding of consequential loss.8

(b) That  case  concerned  the  supply  of  a  regenerative  thermal  oxidiser,  a 
machine designed to control odour emissions from an animal rendering plant, to 
achieve  energy  cost  savings.   The  supply  agreement  included  an  exclusion 
clause which stated: 

“As a matter of policy, Environmental Systems does not accept liquidated 
damages or consequential loss.”

(c) Hansen J, at first instance, found that certain losses claimed, namely the 
extra costs of gas and labour incurred in attempting to make the machine operate 
as  intended,  arose  'naturally  and  directly’  from  the  failure  of  Environmental 
Systems to provide a regenerative thermal oxidiser that performed in accordance 
with the contractual requirements.  The losses therefore fell within the first limb of 
Hadley v Baxendale and were not consequential losses that were contractually 
excluded.

(d) The Court of Appeal disagreed:9 

“…although the [trial] judge’s approach in this case was in accordance with  
the English cases, it  was not correct to construe “consequential loss” as 
limited to the second rule in Hadley v Baxendale.”

(e) The leading judgment in  Peerless  was delivered by Nettle JA, who found 
that the phrase ‘consequential loss’:

“should be restored to the natural meaning of which commercial and legal  
usage in exclusion clauses has long since robbed it”10.  

(f) Nettle JA repeated McGregor’s sensible observation:11

“it is also illogical and fails to make practical sense to confine consequential  
loss  in  contract  to  loss  falling  within  the  second  rule  in  Hadley  v.  

4 British Sugar plc v NEI Power Projects Ltd (1997) 87 BLR 42.
5 Deepak Fertilisers and Petrochemical Corporation v Davy McKee (London) and ICI Chemicals & Polymers Ltd 
[1999] Lloyd’s Rep 387.
6 Hotel Services Ltd v Hilton International Hotels (UK) Ltd [2000] BLR 235.
7 [2008] VSCA 26.
8 This decision has since been followed by the New South Wales Court of Appeal in Allianz v Waterbrook [2009] 
NSWCA 224, see judgment of Ipp JA, Hodgson JA agreeing, at [126] - [127].
9 Nettle JA at [93]. 
10 Nettle JA at [90] referring to McGregor 17th ed (2003), at 1-038 and 1-039.
11 Nettle JA at [90] referring to McGregor 17th ed (2003), at 1-038 and 1-039.
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Baxendale, being contradictory for one contracting party to communicate  
special circumstances to the other so as to fix him with a liability for loss to 
which he would not otherwise be subject and at the same time to accept an 
exclusion of liability in respect of the selfsame loss.”

(g) The key findings by Nettle JA were that:

(i) the true distinction is between normal loss, which is loss that every 
plaintiff  in a like situation will  suffer, and consequential losses which are 
anything beyond the normal measure such as profits or expenses incurred 
through breach;12

(ii) some  consequential  loss  may  well  fall  within  the  first  limb  of 
Hadley v Baxendale as loss arising naturally,  i.e.  according to the usual 
course from the breach of contract;13 and

(iii) reasonable  business  persons  would  naturally  conceive 
consequential loss in contract to be everything beyond the normal measure 
of damages such as profits lost or expenses incurred through breach.  It is 
likely the parties intended the expression to have its ordinary and natural 
meaning  and  accordingly  the  expression  consequential  loss  has  that 
meaning.14

(h) The  extra  costs  of  gas  and  labour  incurred  in  attempting  to  make  the 
machine  functional  were  captured  within  the  ambit  of  consequential  loss 
contractually  excluded  by  the  supplier  of  the  regenerative  thermal  oxidiser, 
Environmental Systems.15  As a result, Environmental Systems was not liable for 
these losses.

1.4 Drafting post Peerless

(a) Exclusion  of  consequential  loss  clauses  will  ordinarily  be  construed  by 
giving the words within the clause their natural and ordinary meaning read in light 
of the contract as a whole16 based on what a reasonable person in the position of 
the contracting party would understand the words used to mean.17  However if the 
wording is ambiguous or otherwise unclear, the clause will be interpreted against 
the meaning asserted by a party for whose benefit the clause exists.18  

12 Nettle JA at [87].
13 Nettle JA at [88].
14 Nettle JA at [93].
15 The thinking appears to have been that the direct cost of the faulty regenerative thermal oxidiser was “normal” 
loss, i.e. the amount paid for a machine which failed to function.  However, the additional energy costs incurred in 
running  the old  afterburner  which  the regenerative  thermal  oxidiser  was  meant  to  replace  and labour  costs 
incurred by Peerless in attempting to make the regenerative thermal oxidiser operate were beyond the “normal” 
loss and fell within the definition of “consequential” loss.
16 Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500.
17 Toll (FGCT) Pty Ltd v Alphapharm Pty Ltd (2004) 219 CLR 165 at 179;  Environmental Systems Pty Ltd v 
Peerless Holdings Pty Ltd [2008] VSCA 26.
18 Nettle JA’s line of reasoning in Environmental Systems Pty Ltd v Peerless Holdings Pty Ltd [2008] VSCA 26 is 
instructive as to how courts will apply these rules of construction: 

“In Photo Production Ltd Securicor Transport Ltd, the House of Lords stated that although an ambiguous  
exclusion clause will be construed contra proferentem, such a clause is otherwise to be given its natural  
construction...

“In keeping with that approach, the High Court in Darlington Futures Ltd v Delco Australia Pty Ltd held  
that: 
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(b) Taking into consideration:

(i) the diverging view between English and Australian law on what 
consequential loss actually comprises;

(ii) the difficulty of stating with any precision what actually falls within 
the category of the first limb of  Hadley v Baxendale or what is a normal 
loss; and

(iii) the  requirement  for  certainty,  particularly  when  construing 
limitation clauses,

it  would be potentially  negligent  (in my view)  to include a clause simply 
excluding ‘consequential loss’ in any commercial agreement. 19  

(c) The advice to clients post Peerless remains the same as what the advice to 
clients  pre  Peerless was:  when  drafting  an  exclusion  of  consequential  loss 
clause,  the precise categories of  loss the parties wish  to exclude need to be 
specified. 

“ .. the interpretation of an exclusion clause is to be determined by construing the clause according 
to its natural and ordinary meaning, read in light of the contract as a whole, thereby giving due 
weight to the context in which the clause appears including the nature and object of the contract,  
and, where appropriate, construing the clause contra proferentem in case of ambiguity ... [T]he 
same principle applies to limitation clauses...” (*)

“In my view, ordinary reasonable business persons would naturally conceive of “consequential loss” in 
contract  as  everything  beyond the  normal  measure  of  damages...  Accordingly,  I  would  construe  the 
expression “consequential loss” in cl 8.9 as intended to have that meaning.  Read in light of the contract  
as a whole, and giving due weight to the context in which the clause appears, including the nature and  
object of the contract, I see no ambiguity which as a matter of principle would warrant a departure from  
that view.” [at paras 91 – 93; (*) added as a key to further comments below].

See also Andar Transport Pty Ltd v Brambles Ltd (2004) 217 CLR 424.

(*) In F and D Normoyoyle Pty Ltd v Transgrid Pty Ltd [2005] NSWCA 193 NSW, it was stated that the approach 
in  Darlington Futures can no longer be relied on in regard to indemnity clauses but was silent on the issue of 
exclusion and limitation clauses.  However, the courts have generally approached the interpretation of indemnities 
and limitation clauses in a similar manner.
19 Clear drafting would have assisted the parties from avoiding a dispute in MGC Properties Pty Ltd v Tang [2009] 
QSC 322.  There, the court considered the meaning of the words "consequential loss" in the following indemnity 
clause: 

"[i]f  the  Debtor  defaults...  the Guarantor  unconditionally  indemnifies  the  Beneficiary  against  all  
consequential loss which the Beneficiary may suffer...".

Counsel for the applicant relied on Peerless to support its argument that "consequential loss" meant everything 
beyond the normal measure of damages, i.e. profits, loss or expenses incurred through breach, rather than the 
non-payment of the principal amount (para [21]).  
Counsel for the Beneficiary argued that Peerless did not apply, because in Peerless "consequential loss" was 
considered in the context of an exemption clause protecting the supplier from accepting consequential loss.  
Here, the indemnity was granted where a debtor defaulted, and therefore the court was required to construe the 
words in the context of that indemnity.  

Douglas J agreed with Counsel for the Beneficiary, and held that in the context of an indemnity: “the loss covered 
is consequential upon the default of the debtor in the performance of its obligations.  That must include... the loss 
suffered by non-payment of the guaranteed moneys” [at para 25],  In other words, “consequential loss” was not 
held to mean what it did in Peerless, but was held to mean something akin to “losses consequent upon”.  

Although, in my opinion, the court ultimately came to the correct view, it would have saved both parties 
considerable time and expense if the meaning of the words “consequential loss” used in the clause were agreed 
by the parties at the time of drafting. 

Syd_Docs LEGALADMIN 4004306 v2



6

(d) The problem in Peerless, as is often the case, arose from poor drafting.  As 
Nettle JA stated in Peerless: 

“The agreement is a poorly drafted instrument. It bears the hallmarks of  
having been cobbled together from a combination of boiler plate clauses  
and  bespoke  provisions  concerning  matters  such  as  the  need  to  fit  a 
cyclone and filter…”20

1.5 Drafting Tips for exclusion of consequential loss clauses

1.6 Typical exclusion of consequential loss clause

For the purpose of this paper, I have provided below an example exclusion of 
consequential  loss  clause  to  illustrate  how parties  may endeavour  to  specify 
types of loss they wish to exclude:

“1.1 Any provision of this Contract which seeks to limit or exclude a liability of  
the Principal or the Contractor, is to be construed as doing so only to the 
extent permitted by law.

1.2 Subject  to  clause  1.3,  the  liability  of  the  Contractor  to  the  Principal,  
under  or  in  connection  with  this  Contract  or  the  Works,  whether  in 
contract, tort (including negligence), by statute or otherwise at law or in  
equity, does not include any liability for:

(a) loss of use;

(b) loss of production;

(c) loss of  profit;

(d) loss of revenue;

(e) loss of business;

(f) loss of goodwill;

(g) loss of anticipated saving;

(h) financing costs;

(i) increased operating costs; or

(j) any consequential loss or damage not included within clauses  
1.2(a) to (i).

1.3 Clause 1.2 does not apply to limit or restrict in any way:

(a) any liability to the extent to which the Contractor is covered for  
that liability pursuant to an insurance policy in respect of that  
liability;

(b) any liability for which, but for the inclusion of this clause or a  
failure by the Contractor to comply with its obligations under  
this Contract, the Contractor would have been covered under  
an insurance policy effected in accordance with this Contract;

(c) the  Contractor's  liability  to  pay  delay  damages  for  delay  
including liquidated damages under clause [  ];

20 Per Nettle JA at para 83.
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(d) the  Contractor’s  liability  for  any  infringement  of  Intellectual  
Property Rights; 

(e) the Contractor’s liability for the death or personal injury of any 
person; or

(f) the Contractor's liability for costs, losses and damage caused 
by  the  malicious  or  fraudulent  acts  of  the  Contractor  or  its  
employees.”

2. Categories

Think  carefully  about  the  services  or  works  to  be  provided  pursuant  to  the 
particular agreement and what categories of loss the parties wish to exclude.

3. Carve outs

(i) The  draft  clause  above,  contains  a  series  of  carve  outs  to  a 
consequential  loss  clause  which,  in  my  experience,  are  often  accepted 
commercially.   It  is important that proper consideration is given to carve 
outs to prevent any unintended consequences flowing from the inclusion of 
a consequential loss clause.  For example, liquidated damages may include 
a  component  of  consequential  loss  and  insurance  policies  may  include 
cover  for  certain  categories  of  consequential  loss  (e.g.  loss  of  use  of 
property).

(ii) In regard to the liquidated damages carve out at subclause 1.3(c), 
the specific reference to delay damages before the reference to liquidated 
damages  is  important.   Without  this  reference,  in  the  event  that  the 
liquidated damages clause is disabled (prevention principle, found to be a 
penalty etc), any consequential losses caused by delay may be excluded.

(iii) Breadth of categories

(iv) Although the best way to address the uncertainty of consequential 
loss  is  by  defining  the  categories  of  loss,  it  is  critical  that  the  actual 
categories put forward be closely examined.  This is particularly important 
given that many standard exclusion clauses will not have been re-examined 
post Peerless.

(v) It is also important to be wary of generalised categories such as 
“economic  loss”.   As  such terms do not  have a settled  meaning  in  the 
context of an exclusion of consequential loss clause your client may end up 
with  an exclusion clause that  is  either ineffective or  lacking the breadth 
intended.  

(vi) Similarly,  for  certainty,  the  clause  needs  to  make  sense.   For 
example,  as  all  loss  of  profit  is  not  necessarily  synonymous  with 
consequential  loss,  statements  such  as  “any  loss  of  profit  or  other 
consequential loss” should be avoided.

(vii) Below are examples of two clauses drafted by two different legal 
firms for commercial projects in New South Wales (now completed). I have 
highlighted drafting in bold that, in my opinion, a cautious lawyer may find 
objectionable.
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“Subject to clause [   ], the Contractor will have no liability whatsoever  
to the Principal for loss of use, production, profit, revenue, business,  
data,  contract  or  anticipated  saving  or  for  any  financing  costs  or  
increase in operating costs  or for any economic loss or for any 
special, indirect or consequential loss or damage.” (emphasis added)

“……does  not  include  liability  for  any  loss  of  profit  or  other 
consequential or indirect loss including business interruption, loss of  
opportunity,  revenue,  loss  of  overhead,  profit  or  anticipated 
profit, loss or pure economic loss or the like”  (emphasis added)

(b) PEGLER LTD V WANG21

(i) This  United  Kingdom decision  dealt  with  the  interpretation  of  a 
phrase in a consequential loss exclusion clause which read: “any indirect,  
special or consequential loss, however arising (including but not limited to 
loss of anticipated profits or data)”.  

(ii) It was held that the exclusion clause did not exclude loss of profits 
that arose directly and naturally from the breach.

(iii) Obviously, this decision followed the Croudace line of thinking, ie 
that if  the losses suffered arose “directly and naturally”  from the breach, 
falling  within  the  first  limb  rather  than  the  second  limb  of  Hadley  v 
Baxendale the  exclusion  of  consequential  loss  clause  would  not  be 
triggered.

(iv) The  result  would  have  been  different  if  the  Peerless test  was 
applied.  The test set out in Peerless was “what is the normal measure of 
damages?”.   Any  loss  beyond  the  normal  measure  is  would  be  a 
“consequential  loss”.   An example  of  a consequential  loss given by the 
court was loss of profits flowing from the breach22 - the same type of loss 
considered in Pegler.  

(v) I  struggle  with  the  concept  that,  viewed  objectively,  the  court’s 
interpretation of the clause in  Pegler reflected the intention of the parties. 
Nonetheless, and given that the High Court has not yet expressed a view 
as to Peerless, it remains prudent to draft exclusion of liability clauses in a 
manner which avoids the potential trap in Pegler.

(vi) Insurance

(vii) It  is  important to ensure that the acceptance of an exclusion of 
consequential  loss  clause  does  not  affect  an  entitlement  to  receive 
indemnity under an insurance policy.  If in any doubt, full disclosure should 
be made to the insurer or broker and approval sought prior to agreeing to 
the limitation.

(viii) Be careful  of  limiting  liability  by reference to the extent  a party 
recovers  insurance  for  that  liability.   Firstly,  by  agreeing  to  amounts 
recovered you take on the risk of recovery (think HIH).  Secondly, it may 
open up an avenue for the argument that the insurance policy requires a 
liability in order to respond and by reason of the drafting there is no liability 
unless and until the insurance clause responds (i.e. there is a circularity).

21 Pegler Ltd v Wang (UK) Ltd [2000] BLR 218.
22 Nettle JA at [93].
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(ix) Reference to indirect, consequential or special loss

(x) It is relatively common for exclusion of liability clauses to refer to 
an exclusion of one or more of indirect, consequential  or special losses. 
Prior to Peerless, there was authority to the effect that an exclusion clause 
which  excluded “any indirect  or  consequential  loss,  damages or  liability” 
clearly used the term ‘consequential loss’ as a synonym for indirect loss.23 

The general view was that the difference between these terms was more 
semantic than real.

(ii) Now  that  Peerless has  moved  the  focus  away  from  the  link 
between consequential loss and the second limb of Hadley v Baxendale, in 
my view there is a distinct possibility that a court may find that there is a 
distinction  between  indirect  losses  (which  may  be  interpreted  as  a 
reference to the second limb of  Hadley v. Baxendale) and consequential 
losses (which, applying  Peerless, is any loss beyond the normal measure 
of damages).  Accordingly, you may wish to choose one or the other in your 
drafting.  If  using both you will  need to carefully consider the interaction 
between the two, bearing in mind that consequential loss most likely has a 
broader definition than indirect loss.

(iii) It relation to special loss, there is little authority on what it means. 
It  appears  likely  however  that  is  intended  to  be  a  reference  to  special 
circumstances  which  are  not  ordinarily  predictable  and  therefore 
synonymous with the pre-Peerless definition of consequential loss, i.e. the 
second limb of Hadley v. Baxendale.24

(xi) Limiting consequential loss 

(xii) As Hadley v Baxendale limits entitlements to damage for breach of 
contract,  often  at  the  time  of  drafting  consequential  loss  is  merely 
considered in light of a breach of contract claim.  However, it is important 
for consistency that the drafter endeavours to limit a claim for consequential 
loss arising from any cause of action to the extent permissible under the 
law.  The wording of the draft clause above endeavours to do this, at clause 
1.1.

(xiii) An  example  of  a  clause  where  a  narrower  category  of 
consequential loss was sought is as follows:

“The Contractor is not liable to the Principal  under this agreement 
for any loss liability, expense or damage suffered by the Principal to 
the  extent  such  loss,  liability,  expense  or  damage  constitutes 
Consequential Loss.”

4. Why refer to consequential at all?

(i) Due to the nebulous nature of the term ‘consequential loss’ and 
the potential uncertainty of any clause which engages its use, in my view 
there is merit to the proposal that an exclusion of consequential loss clause 
should not actually use the word ‘consequential’, or for that matter ‘indirect’ 
or ‘special’.  There is no reason why a drafter could not simply reference 
the precise categories of loss they wish to exclude and/or their preferred 

23 Hotel Services Ltd v Hilton International Hotels (UK) Ltd [2000] BLR 235.
24 Glenn D West and Sara G Duran - “Reassessing the ‘Consequences’ of Consequential Damage Waivers in 
Acquisition Agreements” - The Business Lawyer Vol 63 May 2008.
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test (whether it be the second limb of Hadley v Baxendale or the Peerless 
test)  in  the  clause  rather  than  rely  on  the  problematic  category  of 
consequential loss.

(ii) As was stated by J W Carter in his article Exclusion of Liability for 
Consequential Loss:25

“Given the opposing views on the subject of ‘consequential loss’, it  
may be that  a supplier  is  ill-advised to rely on such an exclusion.  
Indeed,  given  that  30  years  have  elapsed  since  the  decision  in  
Croudace  it  seems  remarkable  that  English  contracts  continue  to 
employ the terminology.  If nothing else, this seems good evidence  
that commercial people (and many of their lawyers) do not read law 
reports!”

5. DRAFTING INDEMNITY CLAUSES

5.1 What is an indemnity?

An indemnity clause is an agreement by one party to hold the other party harmless 
against losses or damage that party may suffer.26 

5.2 Why are indemnities used?

Indemnities are used by contracting parties to contractually allocate or redistribute risk 
to suit the particular risk profile they wish to apply to their contract. 

5.3 Types of Indemnities

(a) There are two common types of indemnities:

(i) Third  party  indemnity –  where  A  indemnifies  and  holds  B 
harmless against a third party claim.

For example:

“The  Contractor  indemnifies  the  Principal  against  all  loss,  liability,  
expense or damage arising out of or in connection with any Claim by  
any person against the Principal concerning any illness, injury to, or  
death  of,  any  person arising  from or  in  connection  with  the  Work 
under the Contract.”

(ii) Party/party  indemnity –  where  A  indemnifies  and  holds  B 
harmless in respect of losses suffered by reason of A’s acts or omissions.

For example:

“The Contractor indemnifies the Principal against any cost, liability,  
loss,  damage or  expense incurred or  suffered by the Principal  by 
reason of the Contractor’s breach of this Contract.” 

(b) Indemnities are also sometimes classified as  fault based indemnities or 
non fault based indemnities (also known as bare indemnities).

25 (2009) 25 JCL 118.
26 Sunbird Plaza Pty Ltd Maloney (1998) 166 CLR 245, Andar Transport Pty Ltd v Brambles Ltd (2004) 217 CLR 
424.
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(c) A fault based indemnity usually requires a breach or negligence (i.e. fault) 
on the part of the indemnifier before it is enlivened. 

An example of a fault based indemnity is:

“The Contractor indemnifies the Principal against all loss, liability, expense 
or damage arising out of or in connection with any Claim by any person  
against  the  Principal  concerning  any  illness,  injury  to,  or  death  of,  any 
person arising from or in connection with the Work under the Contract  to 
the extent that a cause of the loss, liability, expense or damage is a  
negligent act or omission of the Contractor.”

(d) Non  fault  based  indemnities  provide  indemnity  against  all  liabilities  or 
losses  incurred  in  connection  with  specified  events  or  circumstances  without 
setting any limitations (there does not have to be any fault on the party of the 
indemnifier to enliven the indemnity).

An example of a non fault based indemnity is:

“The Contractor indemnifies the Principal against all loss, liability, expense 
or damage arising out of or in connection with any Claim by any person  
against the Principal concerning infringement, or alleged infringement,  of  
the Intellectual Property Rights or Moral Rights of any person arising out of 
or in connection with the Work under the Contract.”

(e) There is a question as to whether a non fault based indemnity will  cover 
loss incurred by reason of a person’s own negligence if the indemnity is silent on 
the  issue.  An  indemnity  where  A  indemnifies  and  holds  B  harmless  against 
losses  suffered  by  reason  of  B’s  negligence  (or  other  acts  or  omissions)  is 
commonly  known  as  a  reverse  indemnity.   In  my  opinion,  for  the  reasons 
expressed  later  in  this  paper,  if  it  is  objectively  apparent  that  the  clause  is 
intended to be all encompassing and is drafted broadly, the no fault clause will 
cover a person’s own negligence. 

(f) It is also common for indemnities to carve out from what would otherwise 
be classified as non fault based indemnities, losses caused by an act or omission 
of the indemnified (also known as a proportionate indemnity).

For example:

“The Contractor shall indemnify the Principal against:

(a) loss of or damage to the Principal’s property; and

(b) claims in respect of personal injury or death or loss of, or damage  
to, any other property,

arising out of or as a consequence of the carrying out of  WUC, but the 
indemnity shall be reduced proportionally to the extent that the act or  
omission of the Superintendent, the Principal or its consultants, agents or 
other  contractors  (not  being  employed  by  the  Contractor)  may  have 
contributed to the injury, death, loss or damage.”
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5.4 Interpreting indemnity clauses

(a) The  operation  of  an  indemnity  needs  to  be  construed  in  the  context  of  the 
particular agreement in which it is used. In the words of Giles JA:27

“The  operation  of  any  contractual  indemnity  must  be  found  in  the 
application  to the facts of  the relevant  clause,  construed as part  of  the  
contract as a whole. Decisions on the operation of contractual indemnities  
in  different  words  in  different  contracts  are  likely  to  be  of  limited  
assistance.”

(b) There has been a degree of inconsistency shown by the Courts historically 
in relation to the rules for construction of indemnities.  

(c) Contrary to the previously held view that indemnity clauses were like any 
other contract clauses which had developed since Darlington Futures28, the High 
Court  in  Andar  Transport29 formed the view that  there  were  special  rules  for 
interpreting indemnities.30 

Negligence of indemnified

(a) There has been concern since  Andar Transport that no fault indemnities 
may not be effective if  the loss arises from the negligence of the indemnified 
(unless they expressly state that the indemnify will apply even if the indemnified 
is negligent).  This is because, if special strict rules apply to the interpretation of 
indemnities, then the rule in Canada Steamship Ltd v R31 (that if a person is to be 
indemnified for their own negligence, then the language of the indemnity must do 
so quite explicitly and unambiguously) will most likely apply.

(b) In my view,  the concern is largely unwarranted.   The relevant  clause in 
Andar Transport was poorly drafted and there were special fact circumstances in 
that  case  (the  employee  of  Andar  had  been  injured  by  reason  of  Brambles’ 
negligence and, without the interpretation found, Brambles would have escaped 
liability  for  that  injury).   If  a  relevant  indemnity  clause  is  drafted  clearly  and 
unambiguously and is certain as to its ambit, it is unlikely in my opinion that a 
court  will  read  it  down  to  exclude  negligence  merely  because  it  does  not 
expressly state words to the effect “including the Principal’s negligence”.

(c) Support  for this view is found in the decision of the NSW Court of 
Appeal in  BI (Contracting) Pty Limited v AW Baulderstone Holdings 
Pty Limited32 which considered the following indemnity clause:

“The  Subcontractor  shall  take  out  and  maintain  workmen's 
compensation  insurance and public  risk insurance policies  in  
respect of  the subcontract works and shall  pay all  premiums 
thereon and all fees required by any public or local government  
authority  in  respect  of  the  subcontract  works  and  shall  

27 Erect Safe Scaffolding (Australia) Pty Ltd v Sutton [2008] NSWCA 114
28 Darlington Futures Ltd v Delco Australia Pty Ltd (1986) 161 CLR 500.
29Andar Transport Pty Ltd v Brambles Ltd (2004) 217 CLR 424.
30In Andar Transport, the High Court was of the view that the indemnity clause in question was ambiguous as to 
whether Andar had indemnified Brambles against loss arising from Brambles’ own negligence and applied strict 
rules of  construction in determining that the relevant indemnity did not indemnify Brambles to the extent that 
Brambles’ negligence had caused the loss. 
31[1952] AC 192.
32 [2007] NSWCA 173.
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indemnify  the  builder  against  all  liability  relating  to  the 
subcontract works.” (emphasis added)

(i) The court applied Andar Transport and held:33

“The  indemnifying  provision  itself  uses  two  phrases  of  the 
widest  import:  “all  liability”  and  “relating  to”.  As  a  matter  of  
ordinary meaning, the phrase “all liability” would include liability 
for  negligence.   The  phrase  “in  relation  to”,  subject  to  any  
particular  statutory  or  contractual  content,  has  consistently 
been interpreted to be of wide import “designed to catch things 
which have a sufficient nexus to the subject”: see PMT Partners 
Pty  Limited  (In  Liq)  v  Australian  National  Parks  and Wildlife 
Service (1995) 184 CLR 30 [1995]  HCA 36 per Toohey and 
Gummow JJ at 330.”

(d) Beazley  JA  in  BI  (Contracting)  confirms  that  the  current  position  for 
construing  indemnity  clauses  is  the  strict  construction  approached 
espoused in Andar Transport where the Court held the principles stated in 
Ankar and Chan v. Cresden Pty Limited34 were relevant to the construction 
of indemnity clauses.  Beazley JA confirmed the Court’s approach in Andar 
Transport, which was to first construe to clause strictly in the context of the 
contract as a whole and, to the extent that there remained any ambiguity, to 
then construe the clause in favour of the party providing the indemnity.

5.5 Tips for drafting indemnities

5.6 Certainty

(i) It is important that you think about the risk profile that is sought 
and draft to achieve that risk profile using precise legal language.

(ii) You need to think about what is included in your contract and why.

(iii) Whilst  precedents are a great tool,  they should not be slavishly 
applied. Do not simply rely on a boilerplate clause without considering its 
use for the particular project.

(iv) If you don’t understand what something means in a precedent or 
why  it’s  there,  that  should  ring  alarm  bells  and  you  should  seriously 
consider whether to use it.

(v) Also, think of Newton’s third law which was: “for every action there 
is an equal and opposite reaction”.  When drafting any clause in a contract, 
you need to think for every action there is a good chance that there will be 
a  totally  disproportionate  reaction  which,  if  not  addressed,  will  create 
uncertainty and potentially an unintended risk profile.   I.e. I’ve made this 
change but how does that affect the rest of the document. Do I need to 
amend the insurance clauses? Is the obligation inconsistent with another 
contractual obligation? 

(vi) Insurance

33 at paragraph [104].
34 (1989) 168 CLR 242; [1987] HCA 63.
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(vii) In  many insurance policies,  there is  an exclusion clause to the 
effect that liabilities assumed by contract will not be covered unless those 
liabilities would otherwise have existed at law.

(viii) As  noted  in  paragraph  1.5(f)  above,  any  indemnity,  release  or 
limitation  or  liability  needs  to  be  carefully  considered  to  ensure  that 
insurances are not voided through a party altering what would otherwise be 
its  common law liability.   If  in  doubt,  check  with  the  relevant  broker  or 
insurer.

(ix) Whenever any contractual obligation is dependent on insurance, 
the operation of  that  policy  in  the context  of  the obligation needs to be 
carefully examined.

(x) Prohibition

(xi) When drafting indemnities, it needs to be remembered that there 
are certain liabilities in respect of which any indemnity will be void on the 
basis of either statute or public policy.

(xii) For example, parties often seek indemnities from the other parties 
to the extent they are penalised or fined pursuant to statute. 

(xiii) However,  there are statutory prohibitions against, amongst other 
things:

(A) indemnifying  an  officer  or  auditor  of  a  company 
against a liability:

(1) owed  to  the  company  or  a  related  body 
corporate; 

(2) for  a  pecuniary  penalty  order  or  compensation 
order; or 

(3) owed to someone else which did not arise out of 
good faith conduct.

See s 199A(2) of the Corporations Act 

(B) indemnifying  an  officer  or  auditor  of  a  company 
against legal costs in proceedings in which:

(1) the person is found to have a liability for which 
they  cannot  be  indemnified  under  paragraph  2.3(c)(iii)(A) 
above;

(2) the person is found to have a criminal liability;

(3) ASIC or a liquidator has sought a court order and 
the grounds for making the order are found to be established; or

(4) the  person  has  sought  relief  under  the 
Corporations Act but court has denied relief.

See s 199A(3) of the Corporations Act 
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(C) indemnifying an officer of a company against:

(1) a liability for a pecuniary penalty under s 76 of 
the Trade Practices Act; 

(2) legal  costs in proceedings where the person is 
found to have such a liability.

See s 77A of the Trade Practices Act

(D) excluding, restricting or modifying the application or 
exercise  of  provisions  in  Division  2  of  the  Trade 
Practices  Act  (Conditions  and  Warranties  in 
Consumer  Transactions),  or  the  liability  of  a 
corporation for the breach of a condition or warranty 
implied by Division 2. 

See s 68 of the Trade Practices Act

(xiv) There is a common law prohibition against  indemnifying against 
the consequences flowing from the commission of unlawful conduct.35

If you wish to include these types of indemnities in the contracts you are drafting, 
to avoid having the entire clause rendered void,  you may wish to include the 
proviso: “to the extent permitted by law” in the relevant clause.

6. Party/party indemnity

(i) Before requiring a party/party indemnity,  it  is  important  that you 
consider why the ordinary common law position for damages in the event of 
breach will not suffice.

(ii) Proffering a document with a litany of party/party indemnities will 
often raise the ire and suspicion of  the other party thereby jeopardising 
commercial relationships before the work has even commenced.  Further, 
time and cost will be wasted in negotiation.

(iii) In my view, it is far more sensible to commence with drafting that 
reflects a reasonable commercial risk profile which the other party is likely 
to accept.

(iv) Although  smaller  organisations  may  accept  blanket  indemnities 
without question, the commercial reality is that these will often be worthless 
without appropriate guarantees and security as, in the event of major loss, 
they may simply cease trading.

(v) From a negotiating  perspective,  in  support  of  the insertion of  a 
party/party indemnity, the party seeking the indemnity will ordinarily assert 
that, as the liability arising from the indemnity is to be construed from the 
ambit of the terms of the indemnity itself:

(A) the  requirement  to  establish  causation  may  be 
reduced36;

35Burrows v Rhodes [1899] 1QB 816, see also Lord Denning MR in  Hardy v Motor Insurers' Bureau (at 760), 
citing Beresford v Royal Insurance Co Ltd [1938] AC 586.
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(B) the ambit of loss can be widened;

(C) the  rules  of  remoteness  and  mitigation  may  be 
negated37; and

(D) limitation periods may be extended,

all of which provide the indemnified party with greater certainty as to its risk 
profile.  In my view, none of these arguments are compelling if common law 
damages would be otherwise available in respect of the act or event.  What 
is often not understood is that each indemnity is a separate contractual 
mechanism subject  to the rules of  interpretation.   Accordingly,  there are 
likely  to  be  different  views  from  individual  decision  makers  as  to  the 
mechanics of how an indemnity operates, leaving an element of risk and 
uncertainty.   

7. Indemnity for third parties 

Often indemnity clauses will  include an indemnity of third parties even though 
those parties are not parties to the contract. Below are two examples of this.

Example  1 :

“The Contractor indemnifies and holds harmless the Principal  and its officers,  
employees, agents, contractors and subcontractors against all loss, liability,  
expense or damage…..” (emphasis added)

Example  2 :

“The Project Company hereby releases and indemnifies NSW Health and each 
NSW Health Related Party, on demand, from and against any Loss or Claim 
incurred, suffered or arising from any reliance or use by the Project Company or 
any Project Company Related Party on Information Documents, including any 
information,  data or  material  which is “misleading or  deceptive”  or  “false and 
misleading”  (within  the  meaning  of  those  terms  in  sections  52  and  53 
(respectively) of the Trade Practices Act 1974 (Cth) or any equivalent provision 
of state or territory legislation).”  (emphasis added)

The difficulty that this presents is that there is no privity of contract.  Ordinarily, 
only the parties to a contract (i.e. those with privity) can enforce a contractual 
obligation.

There are some exceptions, for example the well known case of Trident General  
Insurance Co Ltd v McNiece Bros Pty Ltd38 where an injured worker was able to 
make a successful claim against the insurance company even though he was 
not a party to the policy of insurance, however these are limited.39

A better way for third parties to achieve the benefit of the indemnity when there 
is  no  privity  under  the  main  contract  and  a  separate  side  deed,  deed  poll, 

36 For example, the drafting may be such that the only nexus between a loss and an event is that it arose out of or 
in connection with the event. 
37 Caledonia North Sea Ltd v. Lond Bridge Engineering Ltd [2000] S.L.T. 1123, 1178 (Sess.).
38(1988) 165 CLR 107. 
39 There are also some limited statutory exceptions to the privity rules in certain states and territories such as the 
property acts in Queensland, Western Australia and Northern Territory.
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warranty or other form of agreement cannot be implemented, is for the benefit to 
be held on trust or as an agent by one of the contracting parties.40 

For example:

“NSW Health holds for itself and on trust for each NSW Health Related 
Party the benefit of each indemnity and release in this deed expressed to 
be for the benefit of that NSW Health Related Party.” (emphasis added)

8. Do we need the words “hold harmless” in an indemnity clause?

(i) An indemnity is a contract by one party to keep the other harmless 
against loss.41

(ii) Therefore, in my view there is no compelling reason why the words 
“and holds harmless” should be inserted after the word “indemnifies” in an 
indemnity clause for it to be effective as their use constitutes a pleonasm.

(iii) Support  for  this  view  is  found  in  the  decision  of  Helicopter 
Resources Pty Limited v Sun Alliance Australia Ltd42.

(iv) Proportionate Liability

(i) Proportionate liability legislation is in place in all Australian states.

(ii) The  objective  is  to  apportion  responsibility  for  loss  between  jointly 
responsible parties (concurrent wrongdoers).

(iii) The effectiveness of limitation of liability clauses is potentially impacted by 
the proportionate liability legislation.

(iv) Arguably indemnities will no longer be effective to the extent they require a 
concurrent  wrongdoer  to bear more than the liability  apportioned to that 
wrongdoer by the court.  However, there is commentary to the effect that it 
is unlikely Parliament intended to render contractual indemnities ineffective 
through the implementation of this legislation.

(v) In  New  South  Wales,  Western  Australia  and  Tasmania  however, 
contracting out of the relevant part of the proportionate liability legislation is 
acceptable.   Accordingly,  if  you  are  acting  for  a  principal,  you  should 
consider expressing the governing law of the contract to be the law of New 
South  Wales  which  will  then  allow  you  to  include  an  exclusion  of  Civil 
Liability Act Clause.43  Examples follow:

40 Lloyd’s v Harper (1880) 16 Ch D 290; affirmed in Marks v CCH Australia Ltd [1999] 3 VR 513
41 Yeoman Credit Ltd v Latter [1961] 2 All ER 294 per Harman LJ at 296, Sunbird Plaza Pty Ltd v Maloney (1988) 
166 CLR 245.
42 BC9100704
43 Note the risk that courts might apply the lex loci delicti, i.e. the law of the place that the tort was committed, 
rather than the law stated in the governing law clause.  See decision of the High Court in John Pfeiffer Pty Ltd v 
Rogerson (2000) 203 CLR 503, where the majority held:  “The lex loci  delicti  should be applied by courts in 
Australia as the law governing all  questions of  substance to be determined in a proceeding arising from an  
intranational  tort.   And  laws  that  bear  upon  the  existence,  extent  or  enforceability  of  remedies,  rights  and  
obligations should be characterised as substantive and not as procedural laws.”
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“17.11 Civil Liability Act

The parties agree that, to the extent permitted by law, the operation  
of Part 4 of the Civil Liability Act 2002 (NSW) is excluded in relation  
to all  and any rights,  obligations  and liabilities  under this  Contract  
whether  such  rights,  obligations  or  liabilities  are  sought  to  be 
enforced as a breach of contract or a claim in tort or otherwise at law 
or in equity”

“17.14 Governing law

The Contract is governed by and must be construed according to the 
laws of New South Wales. Each party irrevocably submits to the non  
exclusive  jurisdiction  of  the  courts  of  New  South  Wales  and  the 
courts competent to determine appeals from those courts.”

9. Contra Proferentem

(i) You  may  wish  to  consider  amending  your  ordinary  contra 
proferentem  clause  to  provide  for  the  ordinarily  rules  of  construing 
indemnities contra the indemnified.

For example: 

“In  the  interpretation  of  any  clause  of  this  agreement,  no  rule  of  
construction applies to the disadvantage of one party on the basis 
that:

(a) the party put forward or drafted this agreement or any part of it  
provision in it; or

(b) the party will receive indemnity of some other benefit under the  
clause.”

10. Standard clauses dealing with indemnities 

(i) Below  are  typical  contractual  clauses  inserted  to  cover  the 
standard operation of indemnities within an agreement.

Example  1 :

Indemnities

“(a) Each indemnity in this agreement is a continuing obligation, separate  
and  independent  from  the  other  obligations  of  the  parties,  and 
survives termination, completion or expiration of this Contract.

(b) It is not necessary for the Principal to incur expense or to make any 
payment  before  enforcing  a  right  of  indemnity  conferred  by  this 
Contract.

(c) The  Contractor  must  pay  the  Principal  any  sum  claimed  by  the 
Principal pursuant to an indemnity on demand from the Principal and 
without any deduction or set-off.”

Example  2 :
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Operation of indemnities

“(a) No indemnity in this deed limits the effect or operation of any 
other indemnity in this deed.

(b) Unless  expressly  provided  otherwise,  each  indemnity  in  this 
deed is a continuing obligation, separate and independent from the 
other obligations of the parties.

(c) Each indemnity in this deed survives the expiry or termination 
of this deed.

(d) A party may recover a payment under an indemnity in this deed 
before it  makes the payment  in  respect  of  which  the indemnity  is  
given.”

Another generic clause worthy of consideration is:

“Any indemnity in this agreement is to be construed as providing  
indemnity only to the extent permitted by law”.

(ii) Whilst generic operation clauses may be useful, their use in each 
particular contract still  needs to be carefully considered.  For example, if 
you are talking about indemnities surviving termination, have you thought 
about what other clauses should survive termination and made reference to 
them surviving termination?  

It may be simpler to rely on the common law position, that those clauses 
that  objectively viewed were intended to survive termination,  will  survive 
termination  (e.g.  dispute  resolution,  confidentiality),  rather  than trying  to 
comprehensively list the clauses the parties intend to survive. Compiling a 
list may lead to error and incorrect interpretation if a clause is accidently 
omitted.

(ii) Example of major project indemnity provision

Below is one of the indemnity provisions from the Royal North Shore Hospital 
PPP  Project  Deed,  which  is  publically  available  on  the  web  at: 
http://www.health.nsw.gov.au/resources/assets/pdf/ppprnsh_projectdeed.pdf

I have not included the definitions or other clauses referred to in the  provision.

11. Risk of loss or damage

(a) Except  as  expressly  provided  in  this  deed,  during  each 
Construction Phase for a Stage, the Project Company bears the risk  
of  loss  or  damage to Works relating  to that  Stage,  to  any Health  
Facility  to  the  extent  forming  part  of  that  Stage  and  to  the  
Construction Site in or on which the relevant Works are carried out.

(b) Except  as  expressly  provided  in  this  deed,  during  each 
Operations Phase for a Health Facility, the Project Company bears 
the risk of loss or damage to that Health Facility and to the RNSH 
PPP Footprint on or in which that Health Facility is located.
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(c) The Project Company must, in accordance with clause 27 but 
subject to clause 25.8, promptly make good any loss or damage to 
the  Works,  the  Construction  Sites  or  the  Health  Facilities  (as 
applicable)  caused  during  the  period  it  bears  the  risk  of  loss  or 
damage.

(A) Project Company’s Indemnity

The Project Company must, subject to clauses   and 25.8, be responsible  
for, and must release and indemnify NSW Health, NSCCAHS, the State  
and their respective officers, employees and agents on demand from and 
against each of:

(a) any Claim or Loss in respect of:

(i) death or personal injury;

(ii) loss  of  or  damage  to  property  (including  property 
belonging  to  NSW  Health  or  the  State  or  for  which  it  is  
responsible); and

(iii) third party suits, claims, actions, demands, proceedings,  
penalty,  costs,  charges  or  expenses  (excluding,  for  the 
avoidance  of  doubt,  any  Claim or  Loss in  respect  of  a  suit,  
claim, action or proceeding initiated by a NSW Health Related 
Party),

which  may  arise  out  of,  or  in  consequence  of,  the  design,  
construction,  operation  or  maintenance  activities  of  the  Project 
Company  or  the  performance  or  non-performance  by  the  Project  
Company of its obligations under this deed or any Project Document 
or the presence on or possession of or access to the Construction  
Sites,  the  Works  or  the  Hospital  or  the  Hospital  Campus  by  the  
Project Company or any Project Company Related Party, including 
any  Contamination  of  or  Pollution  occurring  on  or  from  any 
Construction Site; and

(b) any Claim or Loss suffered by or incurred in connection with 
any:

(i) breach or failure to comply with the terms of any Project  
Document  by the Project  Company or  any Project  Company 
Related Party; or

(ii) negligent,  or  unlawful  acts  or  omissions  or  wilful  
misconduct by the Project Company or any Project Company  
Related Party.

(c) Without limiting this clause , and to the extent permitted by law,  
if  NSW  Health  incurs  any  loss,  expense  (including  any  fines  or  
penalties) or damage pursuant to the provisions of the Occupational  
Health and Safety Act 2000 or the OH&S Regulation arising from the 
Works on the Hospital Campus or any matter related to the Works on 
the  Hospital  Campus,  the  Project  Company  will  reimburse  (on 
demand) NSW Health for any such loss, expense (including any fines 
or penalties) or damage.
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(B) Project Company not obliged to indemnify and limitation on liability

(a) The  Project  Company  will  not  be  obliged  to  release  or 
indemnify  NSW Health,  NSCCAHS,  the  State and their  respective 
officers,  employees and agents under a Project  Document  for  any 
Claim or Loss to the extent only that the Claim or Loss is caused by:

(i) negligent  or  unlawful  acts  or  omissions  or  wilful  
misconduct  of  NSW Health  or  a NSW Health Related Party,  
where such Claim or Loss did not occur as a result of a failure 
by the Project Company to provide the Support Services;

(ii) a breach of NSW Health of its express obligations under 
a Project Document or a breach by the Director-General of the  
New  South  Wales  Department  of  Health  of  its  express 
obligations under the Labour Services Agreement;

(iii) the Project Company following the express directions of  
NSW  Health  or  the  Project  Director  with  respect  to  its  
obligations under this deed, where such directions are given in 
accordance with this deed;

(iv) any  fraudulent  or  negligent  act  or  omission  of  NSW 
Health, including any fraudulent or negligent act or omission of  
their respective officers, employees, agents and contractors; or

(v) a failure by the Director-General of the New South Wales 
Department  of  Health  to  comply  with  the  Industrial  Law 
regarding  the  entitlements  and  benefits  of  Health  Staff  
Members.

(b) Notwithstanding the provisions  of  any Project  Document,  the 
Project Company is not liable or responsible for any Claim or Loss to  
the  extent  that  NSW  Health  or  the  Director-General  of  the  NSW 
Department of Health is expressly obliged to pay or bear such Claim  
or Loss under the Labour Services Agreement.

(C) Damage by NSW Health or NSW Health Related Parties

Loss of or damage to the Works, the Hospital, the Hospital Campus or a 
Construction  Site  or  any  part  of  the  Works,  the  Hospital,  the  Hospital  
Campus or a Construction Site by NSW Health or NSW Health Related 
Party will  not (subject to paragraph (a) of the definition of Compensation 
Event) be a Compensation Event.  NSW Health will have no obligation to 
indemnify the Project Company or any Project Company Related Party in  
respect of such damage.

12. Responsibility for Related Parties

The Project Company will be responsible, as against NSW Health, for the  
acts or omissions of the Project Company Related Parties as if they were 
the acts or omission of the Project Company and, subject to clause , NSW 
Health will be responsible, as against the Project Company, for the acts or 
omissions  of  NSW  Health  Related  Parties  as  if  they  were  the  acts  or 
omissions of NSW Health.
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13. Claims Procedure

(a) Where  NSW  Health  wishes  to  make  an  indemnity  demand 
under this deed on the Project Company in respect of a Claim, NSW  
Health must give notice of the relevant Claim as soon as reasonably  
practicable,  setting  out  full  particulars  of  the  Claim  (provided  that  
failure  to  give  such  notice  must  not  affect  Project  Company's  
indemnity  obligations  under  this  deed,  except  to  the  extent  the 
Project Company is precluded or prejudiced by such failure).

(b) NSW Health must exercise all rights and remedies reasonably  
available to it  in respect of such Claim to mitigate such Claim and 
shall advise the Project Company, at the Project Company's request,  
of the status of any such action.

(c) Subject  to  the  rights  of  insurers  under  policies  of  insurance  
maintained  pursuant  to  clause  26  the  Project  Company  may 
investigate,  and,  upon  acknowledging  its  obligation  to  indemnify 
under  this  deed,  may  defend  or  compromise  in  good  faith  in  a  
commercially reasonable manner any Claim for which indemnification 
is sought under this deed, and NSW Health must cooperate with all  
reasonable requests of the Project Company in connection with such 
action,  provided,  that  no  Claim shall  be  compromised  without  the 
prior written consent of NSW Health.

(A) Costs of claims

The Project Company must, if it wishes to have conduct of any Claim, give 
reasonable security to NSW Health for any cost or liability arising out of the  
conduct of the Claim by the Project Company.
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