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        LECTURE ON THE SPIRITUAL EXCERCISES OF ST IGNATIUS OF LOYOLA 
 
 
 
 
 
1. Introduction to Ignatius the man. 
 
 
 
 
 
 
 
2. Introduction to the spiritual exercises. 
 
 
 
 
 
 
 
3. Essence of the spirituality of St Ignatius and the spiritual exercises. 
 
 
 
 
 
 
 
4. Practical approach to the spiritual exercises. 
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Tel: 02 8262 9333
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Insolvency statistics
7,521 voluntary administrations and liquidations in 2007 (but 
say 5,000).

Approximately 50% of the appointments were in NSW.

25,242 bankruptcies in 2006/2007 year.

6,515 debt agreements.

207 personal insolvency agreements (Part X).
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Corporations Act Amendments
Designed to modernize, streamline and strengthen Australia's 
insolvency laws.

Effective for new matters commencing from 1 January 2008.
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Creditors Voluntary Liquidations
The CVL appointment process has been streamlined.

Members meeting can be held contemporously with directors 
meeting, i.e. immediate appointment of liquidator is now possible, 
no ten day delay.
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First Meeting Old

5 business 

New

8 business 

Timing of meeting
days from 

commencement (day of 
appointment is counted)

days from 
commencement (day of 
appointment is not 
counted)

Notice of meeting
Received 2 business days' 
prior

Received 5 business days' 
prior

Second Meeting

ening of meeting

Old

21 or 28 days from 
New

Conv
20 or 25 business days 
frcommencement

Minimum of 5 business 
days

om commencement

Notice of meeting No change

45 business days 
Adjournment period 60 days minimum

maximum

VA new timeframes
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Double proofs: SGC
Liquidators now have the power to reject the whole or a part of a 
proof of debt for superannuation where the amount has already 
been paid by way of the SGC or there is an admissible proof for SGC.

Deeds of Company Arrangement must now incorporate a provision 
into the Deed providing the Deed Administrator with that same 
power.
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Pooling assets and liabilities
Statutory mechanism for pooling now possible in liquidation.

If pooled, each company will be taken to be jointly and severally 
liable for each debt payable by every other company in the group, 
and inter‐company debts are extinguished.

A majority of 75% of eligible unsecured creditors of the group by 
value and 50% by number must approve pooling process or the 
court may order pooling of assets and liabilities if it is "just and 
equitable" to do so.
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Scrutiny of practitioner 
independence and remuneration
Administrators and liquidators now required to:

Make a statement of independence;

Declare relevant relationships;

Declare indemnities;

Report to assist creditors making an informed decision on 
proposed remuneration.
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Streamlining external 
administration

Administrators now have improved ability to borrow money.
Transfers of shares by administrators
Transfer of shares can occur with the voluntary administrator's consent 
or without shareholder consent by court order.
Six‐monthly reporting by administrators and deed administrators
Prohibits the appointment of an administrator once a provisional 
liquidator has been appointed.
Liquidators' self‐appointment as administrator
A liquidator can now appoint himself as administrator without leave of 
the court where the appointment is supported by creditors.
Decision period for chargees to enforce a charge to 13 business days.
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Company names
As a further protection against ‘phoenix’ activities, if a company's 
name has been changed during, or six months prior to, external 
administration, both the former and current name must be used in 
all public documents.

Creditors can choose liquidator after administration.
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Key Time Limits
Recovery Actions – Corporations Act

Defeating creditors 10 years

6 months or 4 years if a related 
party

(sec 588FE(5))

Undue preference (sec 588FA, 
588FE)

Uncommercial 
transactions

2 Years or 4 years if a related party (sec 588FB, 
588FE)

Unfair loans No Limit

asonable Dir

(sec 588FD, 
588FE)

Unre ector 
Related Transactions

4 Years (sec 588FDA)
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Bankruptcy key time periods

Undervalued Transaction Within 5 years (sec 120)

(Exceptions: Transferor solvent for more than 2 years or 4 years for a related party.)

Transfers to Defeat Creditors No Time Limit (sec 121)

Avoidance of Preferences 6 months (sec 122)

Transfers to Super Fund From 28 July 2006 (sec 128B)
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Insolvent Trading
Ramifications of insolvent trading or non‐payment of tax liabilities

The director can be:

Made personally liable for all of the debts of the company.

Pursued by the ATO for PAYG withholding.

Convicted of criminal offences, penalties include imprisonment 
for up to five years.

Banned from being a director or involved in management of a 
company for up to 10 years.

197 imposes a personal liability on trustee of insolvent trust.
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Implement asset protection when it is not needed.

Divorce assets from sources of risk.

Correct choice of structure is important before acquiring 
assets.

Any strategy where the obvious primary focus is “asset 
protection” could be at risk of failure.  Consider estate 
planning and tax benefits.

Be careful with your written advice and file naming 
procedures when giving advice (think big Tobacco 
“Document Retention Policy”).

Basic Asset Protection Principles
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Avoid unnecessary directorships.

The Liquidator’s Asset
Protection Tips #1
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Binding Financial Agreement = Pre‐Nuptial Agreements.  
BFAs are effective in limiting spouse property claims.

The Liquidator’s Asset
Protection Tips #2
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Use retention of title clauses.

Get paid in advance.  Avoid being a creditor.

The Liquidator’s Asset
Protection Tips #3
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Buy 1% + 99% in wife’s/husband’s name

The most important advantage of a tenancy in common is that 
your interest is protected in the proportions that you 
designate.

Peldan v Anderson [2006] HCA 48 (4 October 2006)

The Liquidator’s Asset
Protection Tips #4
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Get a Fixed and Floating Charge

A charge is an encumbrance upon property granting the holder 
certain rights over that property, usually as security for a debt (i.e. 
debenture) owed to the charge holder.  There are two main forms, 
(i) fixed and (ii) floating charges.
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Trade/Hold Assets in a Discretionary 
Trust/Corporate Entity

Trusts are a common asset protection structure.  The “at‐risk” 
person can exert day‐to‐day control but not ownership which is 
beneficial from an estate‐planning view.

Family discretionary trusts offer discretion with regard to where 
income is distributed and hence are very tax efficient.
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Superannuation funds are the next most common structure in asset 
protection – Super has the valuable combination of concessional 
taxation and a high degree of asset protection.

Payments made into a regulated superannuation fund are 
protected from creditors in bankruptcy provided they are not made 
to avoid creditors and you are solvent when the payments are 
made.

Hold Assets in a Super Fund
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Recent Case Law on Fee Agreements 

A recent case in the Court of Appeal of the Supreme Court of Victoria established that 

there is little restraint on the amount by which a lawyer may agree to increase fees 

payable by a client on success. The decision in Equuscorp Pty Ltd v Wilmoth Field 

Warne (a firm) [2007] VSCA 280 (10 December 2007) takes most Australian states a 

step closer to a legal system where lawyers can take a lion’s share percentage of the 

spoils of litigation or increase fees payable on success by any amount. 

 

The case concerned a fee agreement between solicitor and client which rewarded the 

lawyer with 50% of the net1 proceeds of any settlement or Judgment. Fees were 

capped by reference to an hourly rate of $400 for work performed by the firm’s 

lawyers regardless of the particular lawyer’s experience.  

                                                 
1 Proceeds were net of expenses such as Court fees, counsel fees etc 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

 

The Court held that the agreement did not breach the section 99 of the Legal Practice 

Act (Vic) 1996 (“the Act”) which prohibits fee agreements under which the amount 

payable to the firm is calculated by reference to the amount of the award or settlement 

in any proceedings to which the agreement relates. 

 

The case also concerned provisions in the fee agreement which provided for an uplift 

in fees from $66 per hour if the client lost the case to the rate mentioned above of 

$400 per hour if the client won the case. The Court held that the agreement did not 

breach section 98 of the Act which prohibits fee agreements that provide for payment 

of a premium of more than 25% on the costs otherwise payable under the agreement.  

 

The client applied to the High Court for special leave to appeal the decision of the 

Court of Appeal. That application was refused in May 2008. 

 

 

Facts in Equuscorp 

The fee agreement in Equuscorp contained the following clauses2: 

5. a. Except as otherwise provided, for each file handled by WFW an account 

will be rendered each month showing the professional fees and disbursements 

incurred for the month, inclusive of GST, and the total number of six (6) 

minute units billed by the solicitors performing the work. Each account will 

also record the cumulative amount at the Discount Rate and the Normal Rate. 

... Save for the matter referred to as Gilmour Nominees, all work performed by 

the solicitors on the files is to be billed at the agreed rate of $66.00 per hour 

inclusive of GST (“the Discount Rate”). Equus shall pay WFW invoices within 

14 days of receipt. 

... 

                                                 
2 Equuscorp  Pty Ltd v Wilmoth  Field Warne (a firm) [2007] VSCA 280 (10 December 2007) at [128] 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

13. Except as otherwise provided in this Deed, as from the 

19th December 2000, WFW shall be compensated in the following manner for 

the provision of the legal services under this Deed. 

a. WFW will charge at the rate of $400 per hour inclusive of GST (‘the 

Normal Rate’) for work undertaken by the solicitor working on the file 

and the Equus Partner as provided for in Clause 3 herein. The Normal 

Rate will be charged where there has been a successful result (this is 

deemed to include a settlement or compromise of some or all of the 

sum claimed in the litigation) which leads to a recovery of some or all 

of the claimed amount in the litigation represented by each file. 

b. From any moneys recovered from the Defendants or any other third 

parties pursuant to the litigation on a particular file the following 

priorities as to entitlements to such money will apply: 

(i) reimbursement to Equus of all reasonable disbursements 

incurred by Equus pursuant to the litigation that file, including 

all disbursements of the kind referred to in Clause 7 of this 

Deed; then from the balance (if any) 

(ii) reimbursement to Equus of any adverse cost orders 

(including interlocutory cost orders) against Equus or its 

associates; then from the balance (if any) 

(iii) reimbursement to Equus of all moneys previously paid by 

Equus for legal fees on the file (to either WFW or other 

solicitors for any fees); then from the balance (if any) 

(iv) one dollar shall be due and payable to Equus and one 

dollar shall be due and payable to WFW until WFW has been 

paid all legal fees on the file calculated at the Normal Rate and 

all disbursements due pursuant to Clause 5(b) with the balance 

(if any) thereafter payable to Equus. 

... 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

f. Except as otherwise provided elsewhere in this Deed and in 

particular in Clause 13c of this Deed, the Normal Rate is payable on 

any matter when a judgment or a compromised settlement is reached 

in favour of Equus and recoveries are made. 

... 

Basis for the decision in Equuscorp 

The trial judge found in favour of the client and the law firm appealed to the Court of 

Appeal. A joint Judgment was delivered on 10 December 2007 in favour of the law 

firm. 

 

Section 99 of the Legal Practice Act (Vic) 1996 

The Court of Appeal referred to section 99 of the Act which provides: 

 

 99. Contingency fees are prohibited 

 (1) A legal practitioner or firm must not enter into a costs agreement under 

which the amount payable to the legal practitioner or firm under the 

agreement, or any part of that amount, is calculated by reference to the 

amount of the award or settlement or the value of any property that may 

be recovered in any proceedings to which the agreement relates. 

Penalty: 100 penalty units. 

 

On the facts before it, the Court held that the rate of $400 per hour was chargeable 

when there was a successful result and that the calculation and charging of that rate 

had nothing to do with the amount of any award and was not dependent upon the 

amount recovered in any settlement or award.3 The Court said that the entitlement of 

the firm to payment of half the net proceeds of any settlement or award was concerned 

with the satisfaction of liability to pay costs at the rate of $400 per hour, not the actual 

calculation of those costs.4

 

 
                                                 
3 Equuscorp  Pty Ltd v Wilmoth  Field Warne (a firm) [2007] VSCA 280 (10 December 2007) at [132] 
4 Equuscorp  Pty Ltd v Wilmoth  Field Warne (a firm) [2007] VSCA 280 (10 December 2007) at [133] 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

Section 98 of the Legal Practice Act (Vic) 1996 

The Court of Appeal also referred to section 98 of the Act which provides: 

 
s. 98 

 98. Uplifted fees are allowed 

 (1) A conditional costs agreement may provide for the payment of a 

premium on the legal costs otherwise payable under the agreement on 

the successful outcome of the matter in respect of which the agreement 

is made. 

 (2) The premium must be a specified percentage of the legal costs 

otherwise payable, and must be separately identified in the agreement. 

 (3) A legal practitioner or firm must not enter into a conditional costs 

agreement under which a premium, other than a specified percentage 

not exceeding 25% of the costs otherwise payable, is payable on the 

successful outcome of any matter involving litigation. 

 

The Court held that the wording of section 98 of the Act required the premium 

payable in the event of success to be determined by reference to costs otherwise 

payable in the event of success.5 That premium could not exceed 25%. 

 

On the facts before it, the Court held that there was no premium payable. The hourly 

rate of $66 per hour was payable if the case failed. An hourly rate of $400 per hour 

was payable if the case succeeded. However, there was no premium payable on top of 

the rate of $400 per hour.   

 

 

Australia Wide Application (except South Australia) 

The Legal Practice Act 1996 (Vic) considered in Equuscorp was replaced in Victoria 

by the national model legal profession bill, in the form of the Legal Profession Act 

2004 (Vic). Sections 98 and 99 of the 1996 Act referred to by the Court of Appeal 

have been repeated in sections 3.4.28 and 3.4.29 of the 2004 Act and do not appear to 

contain any material differences. 

                                                 
5 Equuscorp  Pty Ltd v Wilmoth  Field Warne (a firm) [2007] VSCA 280 (10 December 2007) at [118] 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

 

Section 3.4.28 provides (my emphasis) 
 

3.4.28. Conditional costs agreements involving uplift fees 

 

(1)  A conditional costs agreement may provide for the payment of an uplift 

fee. 

 

(2)  The basis of calculation of the uplift fee must be separately identified 

in the agreement. 

 

(3)  The agreement must contain an estimate of the uplift fee or, if that is 

not reasonably practicable- 

 

    (a) a range of estimates of the uplift fee; and 

 

    (b)  an explanation of the major variables that will affect the 

calculation  of the uplift fee. 

 

(4)  If a conditional costs agreement relates to a litigious matter- 

 

    (a)  the agreement must not provide for the payment of an uplift fee 

unless the law practice has a reasonable belief that a successful 

outcome of the matter is reasonably likely; and 

 

(b)  the uplift fee must not exceed 25% of the legal costs (excluding 

disbursements) otherwise payable. 

 

(5) A law practice must not enter into a costs agreement in contravention 

of this section. 

 

Section 3.4.2 defines “uplift” as: 

 

 3.4.2. Definitions 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

 

 uplift fee means additional legal costs (excluding disbursements) payable 

under a costs agreement on the successful outcome of the matter to which the 

agreement relates. 

 

Section 3.4.29 provides (my emphasis): 
 

 3.4.29. Contingency fees are prohibited 

  

 (1)  A law practice must not enter into a costs agreement under which the 

amount payable to the law practice, or any part of that amount, is 

calculated by reference to- 

 

* * * * * 

 (b)  the amount of any award or settlement or the value of any property 

that may be recovered in any proceedings to which the agreement 

relates. 

 

  Penalty: 120 penalty units. 

 

 (2)  Subsection (1) does not apply to the extent that the costs agreement 

adopts an applicable scale of costs. 

 

Those sections are mirrored in legislation in other states as follows: 

 

State Act Sections 

New South Wales Legal Profession Act 2004 Ss 302, 324, 325 

Western Australia Legal Profession Act 2008 Ss 252, 265, 285 

Queensland Legal Profession Act 2007 Ss 300, 313, 325 

Northern Territory Legal Profession Act 2008 Ss 295, 308, 320 

Tasmania Legal Profession Act 2007 Ss 308, 309 

Australian Capital 

Territory 

Legal Profession Act 2006 Ss 284, 285 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

Practical impact of Equuscorp 

The problem exposed by the decision in Equuscorp are weaknesses in the uniform 

state legislation in that it may not achieve its stated objectives.  

 

In the 1994 report by Ronald Sackville QC to the Federal Attorney-General titled 

“Access to Justice an Action Plan”, 100% uplift agreements were recommended6 on 

the basis that “… a maximum 100% uplift bears a sufficient relationship to the 

chances of success and failure over a range of cases to encourage lawyers to offer 

contingency fee arrangements to their clients, while protecting clients from excessive 

fee.”7  

 

The Report recommended against allowing percentage fee agreements on the basis 

that “… percentage fees may present opportunities for exploitation of clients and for 

windfall gains to practitioners, quite removed from a fair assessment of the value of 

the work actually performed.” 8

 

In the 1995 Report by the Victorian Attorney-General’s Working Party on the Legal 

Profession titled, “Reforming the Legal Profession”, percentage fee agreements were 

not recommended on the basis that, “Such arrangements can result in lawyers 

receiving fees out of all proportion to the effort invested in a case. The essence of a 

profession, as distinct from a business, is that the professional receives reasonable 

remuneration having regard to the work performed.”9

 

These reports were prepared at the time of the introduction of the now repealed New 

South Wales and Victorian legal profession legislation.10 However, the same policy 

concerns would appear to underlie the national model legislation which enacted 

virtually identical provisions concerning uplift fees and percentage fees.  

 

                                                 
6 Ultimately uplift fees to a maximum of 25% were permitted in national model legislation 
7 Access to Justice Advisory Committee report titled “Access to Justice 1994” page 189 
8 Access to Justice Advisory Committee report titled “Access to Justice 1994” pages 192 & 193 
9 “Reforming the Legal Profession August 1995, Report by the Attorney-General’s Working Party on 
the Legal Profession  
10 See the Legal Profession Reform Act (NSW) 1993 and the Legal Practice Act (Vic) 1996 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

If those concerns can be summarised as that lawyers might make windfalls from 

certain fee agreements, then the application of Equuscorp below shows that concern 

may have become a reality. 

 

Uplift Fee Agreements 

It is clear from the decision in Equuscorp that, for the purpose of the uplift provisions, 

costs agreements contain three tiers. The first tier is the rate payable if the case fails. 

The second tier is the rate payable if the case succeeds. The third tier is the premium 

on the costs payable if the case succeeds.  

 

There is no restraint on the amount the firm may charge in the first two tiers. The only 

restraint is that the third tier, the premium, must not exceed 25% of the second tier.  

 

So, a firm could agree to charge its usual rate of say $300 per hour if the case fails, 

$1,000 per hour if the case succeeds and a premium in the event of success of up to an 

additional $250 per hour (not exceeding 25% of $1,000 per hour).  

 

Percentage Fee Agreements 

It is also clear from the decision in Equuscorp that provided fees are calculated at an 

hourly rate, then it is permissible for the agreement to limit the client's liability to pay 

fees to the amount or a percentage of the amount of any award or settlement. 

 

A law firm acting for a client in a matter where the client is seeking an award of 

$1,000,000, can agree to receive nothing if the matter is unsuccessful, but if the client 

wins, the firm receives up to 90% of any settlement or award on the basis that the firm 

charge at the rate of $2,500 per hour. If the lawyer bills 360 hours at that rate and 

achieves a $1,000,000 settlement for the client, then the lawyer will receive $900,000 

or 90% of the settlement.  

 

 

Proposed Changes to the National Model Legislation 

Changes to the legislation that might bring it more into line with the aims set out in 

the law reform papers would be as follows.   
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

Section 3.4.2811 (my changes) 
 

3.4.28. Conditional costs agreements involving uplift fees 

 

(4)  If a conditional costs agreement relates to a litigious matter- 

 

    (a)  … 

 

(b)  the uplift fee must not exceed 25% of the legal costs (excluding 

disbursements) otherwise payable if the case is not successful. 

 

Section 3.4.2 (my changes): 

 

 3.4.2. Definitions 

 

 uplift fee means additional legal costs (excluding disbursements) payable 

under a costs agreement and payable upon the successful outcome of the 

matter to which the agreement relates. 

 

Section 3.4.29 provides (my changes): 
 

 3.4.29. Contingency fees are prohibited 

  

 (1)  A law practice must not enter into a costs agreement under which the 

amount payable to the law practice, or any part of that amount, is 

calculated by reference to or satisfied by - 

 

* * * * * 

 (b)  the amount of any award or settlement or the value of any property 

that may be recovered in any proceedings to which the agreement 

relates. 

 

  Penalty: 120 penalty units. 
                                                 
11 This and the following sections are from the Legal Profession Act 2004 (Vic) 
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The Law in relation to Uplift and Percentage Fee Agreements in Australia 

 

 (2)  Subsection (1) does not apply to the extent that the costs agreement 

adopts an applicable scale of costs. 

 

Additional Regulation of Costs Agreements 

There are other provisions in the legislation regulating the types of costs agreements 

that law firms and clients can enter and which should be considered before entering 

into a costs agreement. See generally Part 3.4 of the Legal Profession Act 2004 (Vic), 

Part 3.2 of the Legal Profession Act 2004 (NSW), Part 10 of the Legal Profession Act 

2008 (WA), Part 3.4 of the Legal Profession Act 2007 (Qld) and Part 3.3 of the Legal 

Profession Act 2008 (NT). 

 

Unfair costs agreements 

Costs agreements may be set aside if they are not fair or reasonable.12 Although there 

is nothing stated in the legislation about whether excessively high costs may provide 

grounds for review, notions of fairness and reasonableness would seem to take into 

account excessive costs. This was contemplated in the 1994 Access to Justice Report 

prepared by the Access to Justice Advisory Committee.13  

 

Whilst this procedure may provide a safety net for clients, it suffers from a lack of 

clarity in terms of what fees will be considered unfair or unreasonable and to what 

extent the review procedure can be used to set aside fee agreements, like the 

agreement in Equuscorp, which otherwise comply with the provisions relating to 

uplift and percentage fees. The above examples, where the client agrees to pay hourly 

rates of $1,250 and $2,500 in the event of success, illustrate the problem. Is an hourly 

rate of $1,250 or $2.500 unfair or unreasonable? In answering that question, should it 

be recognised that these rates are paid to some lawyers, such as some senior counsel? 

This gives rise to another question: Is such an inquiry into the market rates paid to 

lawyers a desirable way to regulate percentage and uplift fee agreements? Whatever 

may be the answer to that question, this was not the method of regulation 

recommended by in the Access to Justice and Reforming the Legal Profession reports. 
                                                 
12 Legal Profession Act 2004 (Vic) s3.4.32, Legal Profession Act 2004 (NSW) s328, Legal Profession 
Act 2008 (WA) s288, Legal Profession Act 2008 (NT) s323, Legal Profession Act 2007 (Tas) s312, 
Legal Profession Act 2007 (Qld) s328, Legal Profession Act 2006 (ACT) s288 
13 At page 44 
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INTRODUCTION

PART ONE – Overview of the Judicial System in 
the U.A.E

PART TWO – Civil Procedure

PART THREE – Criminal Procedure

PART FOUR - Arbitration

Richard Bell
REB/429123/846072\1

54



THE JUDICIAL SYSTEM OF THE U.A.E

Civil law system: No system of binding precedent although 
Court of Cassation cases are persuasive.

Sources of law:

(i) the Constitution of the U.A.E

(ii) the Federal Codes

(iii) Shari’a Law

Federal Codes codify all civil and criminal laws and are based 
on the Egyptian and Napoleonic codes.
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Court Structure

(i) Court of First Instance

(ii) Court of Appeals

(iii) Court of Cassation (Dubai & RAK) 

Federal Supreme Court (Abu Dhabi & other Emirates)

(iv) DIFC Court

Jurisdiction of Courts

(i) U.A.E Courts have jurisdiction to hear all disputes 
arising between individuals (Civil Procedure Code)

(ii) Arbitration is an exception to the general rule

(iii) Courts have jurisdiction over disputes arising in Free 
Zones (with the exception of the DIFC)
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Free Zones

(i) Trade Zones set up by the Government to encourage 
foreign investment in certain industry sectors

(ii) Free Zones have their own laws and regulations

(iii) Still subject to jurisdiction of U.A.E Courts (except for the 
DIFC)
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PART TWO – CIVIL PROCEDURE
Powers of Attorney: Required before any legal action can be 
initiated and defended.

Local advocates: Expats cannot appear in Court.  All Court 
appearances are undertaken by licenced Arab advocates.

A typical civil claim 

(i) initiated by statement of claim and memorandum in 
support

(ii) Court arranges service on defendant

(iii) Statement of claim may be accompanied by an application 
to seize assets.

(iv) defendant files a statement of defence and memorandum 
in support.
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Interlocutory Applications

- no injunctive relief in the U.A.E

- specific performance is available but is rarely awarded and 
difficult to obtain and enforce

- no summary judgment

- no compulsory discovery of documents

- applications can be made to the Court of Urgent Matters for 
orders preserving property, appointing a custodian and 
appointing an expert

- experts can look at all aspects of a case including who is at 
fault, technical issues and quantum

- plaintiff can file an amended claim and defendant can file a 
counter-claim or amended counter-claim at any stage of 
proceeding prior to judgment.
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Appeals

(i) either party can appeal on a matter of law and/or fact

(ii) either party can produce new arguments and new evidence

Enforcement of Judgments

(i) judgments are enforced by the Execution Court

(ii) can be enforced by a sale of assets seized prior to 
judgment, attachment order, imprisonment of debtor, 
cashing security paid into Court

(iii) whether a U.A.E judgment can be enforced overseas will 
depend on whether the overseas country has a treaty with 
the U.A.E or a procedure for enforcing foreign judgments 
generally.
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PART THREE – CRIMINAL PROCEDURE
Criminal Code codifies what amounts to a crime in the U.A.E

Many offences that would normally be treated as civil wrongs in 
a common law country attract criminal liability in the U.A.E 
(bouncing cheques, property damage, non payment of debts 
etc)

Criminal proceedings start with the filing of a complaint with the 
Police. The Police gather evidence and then refer the matter to 
Public Prosecutor. The Public Prosecutor determines whether to 
proceed with the case.

Findings of the Criminal Court are binding on the Civil Court.
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PART FOUR – ARBITRATION
Most common forms of arbitration

(i) International Chamber of Commerce (“ICC”)

(ii) London Court of International Arbitration (“LCIA”)

(iii) Dubai International Arbitration Centre (“DIAC”)

Points to note when drafting and arbitration clause

(i) consider whether your client is likely to be wanting to 
enforce rights under a contract or perform an obligation

(ii) consider carefully the choice of governing law

(iii) consider the number of arbitrators required (unless the 
contract involves matters of a highly technical nature, one 
arbitration is usually sufficient)

(iv) consider which procedural rules will better serve your 
client
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(vi) consider the enforceability of the Arbitral Award under 
local law (ratification procedure under Civil Code) or the 
New York Convention

(v) the seat and the location of the arbitration are two separate 
concepts (The seat is the place where the Award is issued.
For example, if an arbitration agreement provides for the 
seat to be London, it will be an English award, even if the 
hearing takes place in Dubai)
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Crimes (Domestic and Personal Violence) Act 2007 NSW 
 
This Act commenced on the 10th March 2008. The act repeals and replaces 
Part 15A of the Crimes Act with modifications. The act deals with the issuing 
of apprehended domestic violence orders (ADVO) and apprehended personal 
violence orders (APVO) by courts and the enforcement of those orders. 
 
Two substantive offences are contained in the Act: 
 

• Section13 – Stalking or Intimidation with intent to cause fear of 
physical or mental harm. Intimidation is defined in section 7 to include 
harassment and molestation and intimidation by way of electronic 
device. Maximum penalty imprisonment 5 years and or a fine of 
$5500.00.  

• Section 14- Contravening an AVO. Maximum penalty imprisonment 2 
years and or a fine of $5500.00. If the person is over 18 years and the 
contravention is by committing an act of violence then, unless the court 
orders otherwise, the person must be sentenced to a term of 
imprisonment 

  
 
Domestic Violence Offence is defined by section 11 to mean a personal 
violence offence committed by a person against another person with whom 
the person has or had a domestic relationship. Domestic relationship has a 
wide definition under section 8. 
 
Section 12 provides for the recording of offences as domestic violence 
offences on the person’s criminal record.  It also provides that previous 
domestic violence offences may be so recorded.  This is intended to make it 
apparent to the court that a person is a repeat domestic violence offender in 
relation to bail and sentencing proceedings. 
 
 
Personal Violence Offence is defined by section 4 and covers various 
offences under the Crimes Act. 
 
 
Making of ADVOs 
 
Part 4 sets out the provisions relating to the making of ADVOs.  Section 16 
allows the court to make an order if it ‘is satisfied on the balance of 
probabilities’  that the applicant ‘has reasonable grounds to fear and in fact 
fears’ certain behaviour of the defendant including: 
 

a) the commission of a personal violence offence, or 
b) intimidation or stalking being conduct that, in the opinion of the court, is 

sufficient to warrant the making of an order    
 
If the person for whose protection the order is sought is a child or suffering 
from ‘an appreciably below average general intelligence function’ it is not 
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necessary for that person to hold such fears.  The court may also make an 
order if it is satisfied that the person has previously been subjected to conduct 
by the defendant amounting to a personal violence offence and there is a 
reasonable likelihood that a further personal violence offence may be 
committed and an order is necessary to protect the person.  This presumably 
will enable the court to make an order in those circumstances where victims of 
domestic violence assert that they no longer hold fears.   
 
For the purposes of section 16, conduct may amount to intimidation even 
though: 
 

a) it does not involve actual or threatened violence to the person, or 
b) it consists only of actual or threatened damage to property 

 
Section 17 sets out the matters to be considered by the court in deciding 
whether to make an order.  The emphasis is on the ‘safety and protection of 
the protected person and any children directly or indirectly affected’.  It does 
however provide that the order is only to impose ‘those prohibitions and 
restrictions… that are necessary for the safety and protection of the protected 
person and any child …’ 
 
Making of APVOs 
 
Part 5 sets out the provisions relating to the making of APVOs which are 
similar to the provisions in relation to ADVOs. Section 21 allows for the 
referral of matters to mediation by the Community Justice Centre. 
 
Interim Orders   
 
Part 6 gives the court the power to make interim orders ‘if it appears to the 
court that it is necessary or appropriate to do so in the circumstances’. 
 
Provisional Orders 
 
Part 7 sets out the provisions for the police to apply, usually by telephone or 
fax, to an authorised officer for an urgent order. An order will be made if the 
authorised officer is ‘satisfied that there are reasonable grounds’ for making a 
provisional order. 
 
Final Orders 
 
Orders may be made by consent and without admission: section 78. 
 
AVO conditions 
 
Section 36 provides that the three mandatory orders prohibiting: 

• A. Assaulting, molesting, harassing, threatening or otherwise 
interfering with 

• B. Intimidating 
• C. Stalking 
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All apply to the protected person and anyone with whom he/she has a 
domestic relationship.  
 
Section 35  provides for other conditions prohibiting or restricting behaviour 
including: 

•  approaching the protected person  
•  access to premises – residential, work or other specified 

premises 
•  approaching within 12 hours of consuming alcohol or drugs 
•  destroying property 
•  other specified behaviour 

 
Section 37 allows for property recovery orders which may provide that the 
protected person may retrieve personal property from the defendant’s 
premises or vice versa, with or without police assistance. It is an offence to 
contravene a property recovery order or obstruct a person who is attempting 
to comply with a property recovery order. Maximum penalty $5500.00 fine. 
 
Compulsory Orders 
 
Section 40  provides that an interim AVO is to be made when a person is 
charged with a serious offence which is defined within the section to include a 
domestic violence offence and stalking/intimidating.   
 
Section 39 provides that the court must make an AVO if the defendant pleads 
guilty or is found guilty of a domestic violence offence or stalking/intimidating. 
 
Both sections 39 and 40 provide that an order need not be made if the court is 
satisfied that it is not required.  The example given is where there is already 
one in existence.  It is open for submissions to be made that there may be 
other reasons why an order may not be required.  These may include the 
nature or circumstances of the offence, the time lapse since the offence, the 
geographical distance between the parties, the current relationship between 
the parties. 
 
Children 
 
When representing defendants in AVO proceedings care must be taken to be 
aware of arrangements (including orders and pending applications for orders) 
for children between the applicant and the defendant.  Under section 42 the 
applicant is required to inform the court of any relevant parenting order or 
pending application for a relevant parenting order.  The court is required to 
inform the applicant of this obligation.  Advice must be given in relation to the 
effect of an AVO on those arrangements, orders or applications. 
 
Regard should also be had for those provisions in the Family Law Act 
(sections  68P,Q,R) which have an impact on AVOs. Section 68R allows a 
state court (including the Local Court) to revive, vary, discharge or suspend 
an existing family law order.   
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Section 38  enables the court to extend any order to the protection of a person 
in a domestic relationship with the protected person.  It further provides that 
the order must include any child of that person “unless the court is satisfied 
that there are good reasons for not doing so.”  Given the very wide definition 
of ‘relative’ in section 6  and ‘domestic relationship’ in section 5 there may well 
be good reasons for not including every such person, including children, in an 
order. 
 
Clearly there may be many people who are relatives of the applicant who 
would either have absolutely nothing to do with the defendant or, even if they 
have contact, would not be involved in the conflict between the defendant and 
protected person.  Regard should be had to the possible impact on the 
defendant of the referral of AVOs involving children to the Commission of 
Children and Young People under section 38 of the Commission of Children 
and Young People Act. 
 
Proceedings involving children 
 
Section 41 provides that proceedings relating to AVOs in which a child is 
involved either as a protected person or as a witness are to be heard in the 
absence of the public unless the court otherwise directs.  The child will not be 
required to give evidence unless the court determines that it is in the interest 
of justice for the child to do so.  The relevant provisions of the Criminal 
Procedure Act 1986 apply. 
 
Variation or revocation of AVOs  
 
Division 5 of Part 10 provides for the variation or revocation of orders.  Any of 
the protected persons, a police officer or the defendant may make an 
application.  In the case of a protected person who is a child the application 
must be made by a police officer.   
 
The court may decline to hear an application if it is satisfied that there has 
been no change in circumstances and it considers the application to be in the 
nature of an appeal.   
 
Although normally notice of the application is to be served on the other party, 
the court may extend the period an order is to remain in force without notice to 
the defendant if the application was lodged prior to the expiry of the existing 
order.  Such an extension may last for 21 days and may be further extended.    
Presumably until it is served it can have no effect as a defendant could not be 
proved to have ‘knowingly’ breached an order if he or she was not served with 
the extended order. 
 
Orders may be varied or revoked in relation to all protected persons or one or 
more of them.  Hence the situation may arise that an AVO may have different 
conditions relating to various protected persons. 
 
Variations to existing AVOs may be made after a guilty plea or finding of guilt.  
Presumably this may occur when an AVO is made after one incident and is 
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subsequently breached by more serious conduct which would justify more 
stringent conditions being imposed. 
 
Appeals 
 
Division 7 of Part 10 deals with appeals. Appeals can be made against the 
making of an AVO, refusal to make an AVO, making of a variation or 
revocation, refusal to make a variation or revocation and the awarding of 
costs. An appeal does not automatically stay an AVO.   The original court may 
stay an order if it is satisfied that it is safe to do so: section 85. 
 
Warrants for arrest and powers of detention of defendants 
 
Part 11 provides for the issue of warrants for the arrest of defendants where 
an application for an AVO has been made even though it is not alleged that 
an offence has been committed: section 88.  In this case the Bail Act applies: 
section 83. 
 
Section 89 allows a police officer who intends to make an application for a 
provisional order to direct a person to remain at the scene, and if the person 
refuses to remain, to arrest, detain, or take him or her to a police station until 
the provisional order is made and served.  Similarly section 90 provides that a 
police officer who reasonably suspects that a person may be a defendant in 
relation to an AVO may direct the person to remain where he or she is for the 
purpose of serving the order and arrest and detain or take a person to the 
police station if he or she refuses to remain. 
 
Costs 
 
Section 99 gives the court the power to award costs against an applicant or 
defendant. 
 
In ADVO proceedings the court is not to award costs against an applicant 
unless satisfied that the application was frivolous or vexatious. The court is 
not to award costs against a police officer who makes an application unless 
satisfied that the police officer made the application knowing it contained 
matter that was false or misleading in a material particular. 
 
Costs are to be determined in accordance with Division 4 of Part 2 of Chapter 
4 of the Criminal Procedure Act 1986. 
 
 
 
TODD RITCHIE 
 
12 August 2008 
 
 
 
 

68



Macquarie Equity Lever
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SMSF Industry Update

370,000+ SMSFs in Australia
$300 billion in funds
SMSF accounts for 25% of all money in superannuation
Average size of DIY fund is $805,000

SMSFs are typically quite passive investors 
2,500 new SMSFs are established each month

APRA Statistics, December 2007

(revised April 2008)

Investment Trends/RaboPlus DIY Investor survey 
(Investor Daily 28 September 2007)
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SMSF Industry Update

Shares and property are the dominant asset classes for SMSFs:
87% of SMSFs hold shares, with average share portfolio of $250,000 
and shares as 33% of assets

There are 4 motivational segments within the SMSF market. These groups 
are driven by:

Control: investors’ desire to exercise more control over their 
superannuation (54%)
Financial planner’s suggestion (39%)
Poor performance (32%) from existing superannuation funds often 
drawing attention to fund charges (24%)
Accountant’s suggestion (27%)

Information prepared by Richard Barber, Class Super, May 2007
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SMSF Industry Update

SMSF assets grew 24% to $299.7 billion 
in year to September 2007
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Current Options Available

Current options are limited to:

Listed 
instalment 
warrants

Property 
strategies

Internally geared 
funds

What next?
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Introducing Macquarie Equity 
Lever

What is Macquarie Equity Lever?
An unlisted Instalment Receipt structure, 
Leveraging retail investor’s exposure to the growth and income
A broad range of ASX-listed securities (approximately 120)

What is an Instalment Receipt?
An unlisted investment that allows you to purchase an Underlying Security 
and pay the Purchase Price in two or more instalments (called the First 
Instalment and the Final Instalment)

• Instalment Receipts are a permitted investment for SMSFs provided the 
investment complies with the funds investment strategy.

For more details see Section 8.1 ‘Superannuation Investments’ of Macquarie Equity 
Lever PDS dated 14 March 2008
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Structure

(4) Instalment 
Receipts

(2) $1.00(5) Interest

(3) Beneficial 
ownership

(3) Securities

Issuer
(MBL)

Investor
Security Trustee*

Securities held on trust until 
Completion Payment 

received by Macquarie

ASX

(2) 
Securities

(1) First 
Instalment

$0.50

*Security Trustee is Bond Street Custodians Ltd 
ABN 57 008 607 065, AFSL 237 489
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Superannuation Legislation

Macquarie Equity Lever does not involve a borrowing.
Borrowing involves an advance of money on condition that it will be repaid 
in the future.
The Instalment Receipts structure involves the payment of the Purchase Price 
for the Underlying Securities in two Instalments. 
The Final Instalment is paid in the future, and interest is payable on the 
outstanding part of the Purchase Price (Outstanding Instalment Balance).
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Federal Government Announcement

The Federal Government announced in November 2006 that the Regulators 
had formed the view that certain types of instalment warrants involve a 
borrowing.

Amendments were made to superannuation law to permit superannuation 
fund trustees to invest in instalment warrants with specific characteristics.

Macquarie Equity Lever is not intended to comply within the terms of those 
amendments, because it does not involve a borrowing.
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Questions
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CAN LITIGATION FUNDED PROCEEDINGS BE AN ABUSE OF PROCESS? 
 
 

1. The decision of the High Court in Campbell’s Cash & Carry Pty Limited v. Fostif 

Pty Limited1 has lifted a cloud of uncertainty over litigation funding.  It is now clear 

that, as a matter of general principle, proceedings which are being maintained by a 

litigation funder who is exercising considerable control over their conduct are not 

rendered an abuse of process nor are they contrary to public policy. 

 

2. This decision will have a significant impact on the way litigation will be conducted 

throughout Australia.  We can now expect to see an increase in the amount of 

funded litigation and perhaps, in the longer term, the expansion of litigation funding 

into new areas of litigation or the emergence of new funding models.   

 

3. New participants who see the opportunity for profitable investment in litigation will 

also emerge.  Litigation funding may also offer a commercial solution to the 

withdrawal of legal aid from the sphere of civil litigation.   

 

4. Indeed, it has been suggested by one commentator that legal practitioners are under 

an obligation to advise clients contemplating litigation that, before engaging in such 

litigation, both clients should consider whether they should seek litigation funding2. 

 

5. Notwithstanding the green light that the High Court has given to litigation funding 

in general, the Court has acknowledged that litigation funded proceedings may 

constitute an abuse of process in certain circumstances.  The majority of the High 

Court, however, did not attempt to lay down any guidelines as to what those 

circumstances may be.   

 

6. This paper will attempt to set out some of the circumstances in which litigation 

funding may constitute an abuse of the Court’s process. 

                                                 
1 [2006] 229 CLR 386 
2 “Some Practical Observations on the Litigation Funding Cases” – R Richards (2006) 44 (9) LSJ 52 
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Maintenance & Champerty 

 

7. At common law maintenance and champerty had been prohibited on the basis that 

they are contrary to public policy. 

 

8. Maintenance consists of the assistance or encouragement of a party to an action in 

which the maintainer has no interest.3  Champerty, on the other hand, is a species of 

maintenance, on terms that the maintainer and the plaintiff share in the outcome of 

the action.4 

 

9. The common law prohibition of litigation funding was justified in part by a 

doctrinal concern, namely, that the judicial system should not be the site of 

speculative business ventures.  However, the primary aim was to prevent abuses of 

process of court (vexatious or oppressive litigation, elevated damages, suppressed 

evidence or suborned witnesses) for personal gain.   

 

10. The Courts only allowed litigation funding to occur pursuant to settled common law 

exceptions:  if there was a bona fide community of interest between plaintiff and the 

funder or if the plaintiff was impecunious and the funder was not acting with any 

collateral motive.   

 

11. Both the criminal offence and tort of maintenance, and of champerty, were 

abolished in Victoria in 19695, South Australia in 19926, New South Wales in 19957 

and the Australian Capital Territory in 20028. 

 

 

                                                 
3 Neville v. London “Express” Newspaper Limited [1919] AC 368 at 382 (Lord Finlay LC). 
4 Wild v. Simpson [1919] 2 KB 544 at 562 (Atkin LJ) 
5 S.32 - Wrongs Act 1958 (Vic) and s.322A - Crimes Act 1958 (Vic) 
6 Sch 11 ss 1(3), 3 – Criminal Law Consolidation Act (1935) SA 
7 SS.3, 4, 6 – Maintenance, Champerty and Barratry Abolition Act 1993 (NSW) 
8 S.221 – Civil Law (Wrongs) Act 2002 (ACT) 

 3
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12. In these jurisdictions, however, the abolishing legislation does “not affect any rule 

of law as to the cases in which a contract is to be treated as contrary to public 

policy or as otherwise illegal”9.  Courts could stay an action or set aside an 

agreement if it is found to be inconsistent with public policy considerations which 

the prohibition was based at common law. 

 

13. To that extent, the considerations for Courts in relation to litigation funding in New 

South Wales, Victoria, South Australia and the Australian Capital Territory are 

similar to those in Queensland, Western Australia, Tasmania and the Northern 

Territory, where the torts of maintenance and champerty have not been abolished. 

 

Insolvency Exception 

 

14. Since 1995 a new statutory exception to the rule against champerty has developed.  

Under the statutory powers of sale10, insolvency practitioners may now contract for 

the funding of lawsuits, if these are categorised as company property.  Many such 

actions are for voidable transactions or misfeasance by company officers. 

 

15. Litigation funders emerged to service this market, and most litigation funding 

continues to be under the statutory exception for insolvency.  However, a number of 

litigation funders have recently begun to fund non-insolvency plaintiff lawsuits.   

 

16. Access to justice has become a powerful consideration for Courts in assessing these 

new funding arrangements.  Where challenged by defendants on the ground of 

abuse of process, it is the importance of access to justice which is generally led 

Courts in Australia and the UK to approve funded proceedings. 

 

                                                 
9 For example, s.6 – Maintenance, Champerty and Barratry Abolition Act 1993 (NSW); s.32(2) – Wrongs 
Act 1958 (Vic) 
10 For example, the powers of disposal given to a receiver to dispose of company’s property under 
s.420(2)(b) and (g) – Corporations Act 2001 (C’th).  See also the powers of disposal accorded to a 
liquidator by s.477(2)(c) - Corporations Act 2001 (C’th).  Statutory powers of sale also arise from 
provisions of the Bankruptcy Act 1996 (C’th) and for trustees in all jurisdictions. 

 4
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Advantages of Litigation Funding 

 

17. In the insolvency context, litigation funding plays an important role in permitting 

creditors to pursue wrongdoers or actions where this would otherwise be impossible 

due to the lack of funds.  The funding reduces risks for the creditors and the 

insolvency practitioner undertaking the litigation.  This is because losses are usually 

insured against, they know they are not “throwing good money in after bad”. 

 

18. The litigation funding in the insolvency context also has the advantage of providing 

low risk, equal recovery for all creditors.  This would not be the case if wealthy 

creditors decided to fund the litigation privately.  If they financed the recovery 

proceedings, they would be likely to require a larger proportion of the proceeds.   

 

19. Litigation funding also assists resolution of insolvencies in an orderly and 

expeditious manner.  It encourages enforcement of the Corporations Act 2001 

(C’th) by allowing more breaches to be pursued.  It may therefore create a greater 

deterrent effect, as well as providing the potential for precedent to develop against 

those corporate defendants who would not normally have any suits against them, 

due to lack of creditor funds.  This may in turn assist ASIC in pursuing matters 

under the Corporations Act 2001 (C’th). 

 

20. Outside the insolvency context, litigation funding similarly ensures access to justice 

for some meritorious claims which would otherwise not be brought.  This is 

particularly the case in class actions, where the expense is too great to be born by 

anyone claimant; and in complex matters, where the initial costs of investigation 

and collecting expert evidence may be prohibitive.   

 

21. Non-insolvency litigation funding also has the advantage of levelling the playing 

field.  With their strategic and investigative expertise, as well as their funds, 

litigation funders may assist plaintiffs to take action against wealth or insured 

 5
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defendants.  Similarly, the experience of litigation funders may assist in providing 

cohesive direction to large class actions.   

 

22. The litigation funders may also introduce budgeting for legal costs.  Through their 

experience they can supervise the provision of legal services and ensure that costs 

are kept to a minimum.  For example, some litigation funders require solicitors to 

work to a budget.  Litigation funding has the potential to create more competition in 

the pricing of legal services. 

 

23. Litigation funders may also be well capitalised so defendants are better assured that 

they will recover their costs, should a costs order be made against an unsuccessful 

plaintiff provided the litigation funder has assumed liability for any adverse costs 

order.   

 

Disadvantages of Litigation Funding 

 

24.  The potential vulnerability of non-insolvency plaintiffs raises consumer protection 

issues.  Non-insolvency plaintiffs may not always have legal knowledge, and may 

not be well placed to negotiating a funding agreement, to assess the terms they 

agree to or retain adequate control over the proceedings.  This is in contrast to 

insolvency practitioners who are likely to be well versed in the relevant legal issues 

and in assessing and negotiating contracts.  In addition, insolvency practitioners 

have a fiduciary duty towards the creditors, and are under an obligation to retain 

control of the proceedings11. 

 

25. The existing consumer protection laws may be inadequate.  The existing laws 

include protection under the Trade Practices Act 1974 (C’th) and the Fair Trading 

legislation in various state and territories, fiduciary duties owed to the plaintiff by 

                                                 
11 Grovewood Holdings Plc v. James Capel & Co. Limited [1995] Ch 80; Anstella Nominees Pty Limited 
v. St George Motor Finance Limited [2003] FCA 466 
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the litigation funder, and fiduciary and other duties owed to the plaintiff by the 

lawyers in charge of the proceedings.   

 

26. All these obligations have corresponding remedies, and require the plaintiff first to 

notice a problem with the litigation funder’s contract or conduct, and second to 

have both the funds and the wherewithal to pursue a remedy.  Some funded 

plaintiffs may be sophisticated litigants, but in the case of a funded, non-insolvency 

matter these conditions for protection can not be assumed.   

 

27. Litigation funders which hold an Australian Financial Services Licence (“AFSL”) 

granted by ASIC are subject to two sorts of pro-active consumer protection 

obligation.  On the one hand, they have obligation with regard to their financial 

status.  These obligations are contained in the AFSL itself.   

 

28. On the other hand, AFSL licensees (and those who do not hold a licence but are 

required to do so) have statutory obligations to disclose to the client the risks and 

benefits of the arrangements including fees and commissions, and all other 

significant features of the proposed agreement12.  Such disclosure is a protection in 

that it provides consumers with the risk information necessary to enable them to 

make an informed decision.  

 

29. However, not all litigation funders are required to hold an AFSL.  This means that 

not all litigation funded plaintiffs have the benefit of the pro-active consumer 

protections provided by the AFSL. 

 

30. Some current protections for the client are premised on the existence of a solicitor-

client relationship, but not all funding agreements ensure such a relationship.  For 

example, in Marston v. Statewide Independent Wholesalers Limited13 the retainer 

                                                 
12 See Chapter 7 – Corporations Act 2001 (C’th, especially Pt 7.9 of that Act) 
13 [2003] NSWSC 816 
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explicitly stated that the lawyers would not liaise with the plaintiffs, and that the 

funder signed as a principal (and not as the plaintiffs’ agent).   

 

31. Similarly, in Clairs Keeley (a firm) v. Treacy14 the litigation funder had entered into 

a direct retainer with the solicitor, and the “plaintiff” had no contract with the 

solicitor.  The solicitors in that case did not seem to appreciate that they owed 

fiduciary duties to the plaintiff, and only dealt with and took instructions from the 

litigation funder.   

 

32. Supervision by the Courts of litigation funded proceedings is not guaranteed.  Many 

funded cases settle without going to Court, and Courts will only look at the funding 

arrangement if the defendant challenges it as an abuse of process or otherwise 

contrary to public policy.15 

 

33. Lastly, of course, the litigation funded proceedings may constitute an abuse of 

process and be stayed by order of the Court. 

 

Fostif – Background  

 

34. The decision in Fostif concerned a class action which was brought by a number of 

tobacco retailers against licensed wholesalers for the recovery of state licence fees, 

following the High Court’s declaration in Ha v. New South Wales16 that the tobacco 

– licensing schemes of the states and territories were invalid.  The proceedings were 

financed by litigation funder, Firmstone, on the basis that it would take one third of 

the proceeds if the case was successful. 

 

                                                 
14 (2003) 28 WAR 139 
15 This is in contrast to litigation funding of matters run by a liquidator, where leave of the Court is 
generally required before entering into a funding arrangement: s.477(2B) – Corporations Act 20010 (C’th) 
16 (1997) 189 CLR 465 
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35. At first instance, Einstein J of the NSW Supreme Court held17 that the proceedings 

were an abuse of process and fell outside the Court rules permitting representative 

proceedings.   

 

36. The NSW Court of Appeal (Mason P, Sheller and Hodgson JJA) allowed the 

appeal18 and ordered the proceedings to continue as representative proceedings.  

The Court of Appeal found that neither Firmstone’s role in connection with the 

litigation nor the particular funding arrangements constituted an abuse of process.   

 

37. The Court of Appeal’s holdings included: 

 

(a) champerty or third party assistance per se does not amount to an abuse of 

process19;  

 

(b) the Court is not concerned with the arrangements between the funder and the 

plaintiff unless they have corrupted, or have a tendency to corrupt, the 

processes of the Court20; 

 

(c) in circumstances where the plaintiffs’ claim is viable, as was held to be the 

case there, the standard of proof for a permanent stay is high, and the Court 

will only dismiss the proceedings as a last resort means of eliminating the 

abuse21; and 

 

(d) some measure of control over the proceedings by the litigation funder is 

necessary if the funder is to manage the group litigation and protect its own 

interests, and is not a basis for finding abuse of process meriting an 

unconditional stay22. 

                                                 
17 (2003) 54 ATR 75 
18 (2005) 63 NSWLR 203 
19 [43], [99] 
20 [114] 
21 [132] 
22 [136] 
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High Court’s Majority Judgment 

 

38. The High Court upheld the wholesalers’ appeal on the question of whether the 

proceedings should continue as representative proceedings.  However, the appeal 

was dismissed on issues of public policy and abuse of process arising from the 

funding arrangement between the retailers and Firmstone.   

 

39. Gummow, Hayne and Crennan JJ, with whom Gleeson CJ23 and Kirby J agreed24 on 

this issue, held25 there was no abuse of process and no public policy reason why the 

proceedings should be stayed. 

 

40. The majority noted26 that s.6 of the Maintenance, Champerty & Barratry Abolition 

Act 1993 (NSW) (“the Abolition Act”) made it clear that questions of maintenance 

and champerty were not to be regarded as always legally irrelevant.  That section 

preserved any “rule of law as to the cases in which a contract is to be treated as 

contrary to public policy or as otherwise illegal”.  However, the Abolition Act 

neither stated explicitly whether questions of maintenance and champerty were 

relevant to issues of abuse of process, nor addressed the scope of public policy or 

doctrines of illegality concerning those questions. 

 

41. Gummow, Hayne & Crennan JJ stated27 that the wholesalers’ proposition that for 

the maintainer to institute and continue proceedings in the name of, or on behalf of, 

the maintained plaintiffs was an abuse of process which could be avoided only by a 

stay assumed that maintenance and champerty give rise to public policy questions 

beyond those relevant when considering whether the funding agreement is 

enforceable between the parties.   

 

                                                 
23 [1] 
24 [148] 
25 [95] 
26 [86] 
27 [84]  
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42. The majority went on to say28, in jurisdictions where legislation like the Abolition 

Act has been enacted, that assumption is not valid for two reasons.   

 

43. First, and foremost, s.6 of the Abolition Act preserved any rule of law as to the cases 

in which a contract is to be treated as contrary to public policy or as otherwise 

illegal.  It preserved no wider rule of law.  The Abolition Act abolished crimes, and 

the torts of maintenance and champerty.  By abolishing those crimes, and those 

torts, any wider rule of policy (wider, that is, than the particular rule or rules of law 

preserved by s.6) lost whatever narrow and insecure footing remained for such a 

rule.   

 

44. Secondly, the asserted rule of public policy would readily yield no rule more certain 

than the patch work of exceptions and qualifications that could be observed to exist 

in the law of maintenance and champerty at the start of the 20th century.  No certain 

rule would emerge because neither the content or the basis of the asserted public 

policy is identified more closely than by the application of condemnatory 

expressions like “trafficking” or “intermeddling”, with or without the addition of 

the epithets like “wanton and officious”.  

 

45. Gummow, Hayne & Crennan JJ went onto hold29 that the particular complaints by 

the wholesalers that Firmstone had sought out claimants, exercised a degree of 

control over the proceedings and bought the rights to litigation to obtain profit were 

not, either alone or in combination, contrary to public policy or resulting in an 

abuse of process.   

 

 

 

 

                                                 
28 [85], [86] 
29 [87], [88] 
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46. Their Honours went onto say30: 

 
 “Many people seek profit from assisting the processes of litigation.  That a person 

who hazards funds in litigation wishes to control the litigation is hardly surprising.  
That someone seeks out those who may have a claim and excites litigation where 
otherwise there would be none could be condemned as contrary to public policy 
only if a general rule against the maintenance of actions were to be adopted.  But 
that approach has long since been abandoned and the qualification of that rule (by 
reference to criteria of common interest) proved unsuccessful.  And if the conduct is 
neither criminal nor tortious, what would be the ultimate foundation for a 
conclusion not only that maintaining an action (or maintaining an action in return 
for a share of the proceeds) should be considered as contrary to public policy, but 
also that the claim that is maintained should not be determined by the Court whose 
jurisdiction is otherwise irregularly invoked?” 

 

47. The majority stated31 that the fears concerning the adverse effects on the processes 

of litigation and the fairness of the agreement between the funder and the plaintiff 

are not sufficient to justify an “over arching rule of public policy” that would 

prohibit funded actions or require funding agreements to meet particular standards 

concerning the funder’s degree of control or reward.  Their Honours said32 that such 

a rule “would take too broad an axe to the problems that may be seen to lie behind 

the fears”. 

 

48. Gummow, Hayne and Crennan JJ also stated33 that fears for the administration of 

justice (for example, that the funder might inflame the damages or suppress 

evidence) can be adequately met by existing doctrines of abuse of process, and fears 

that lawyers might find themselves in positions of conflict also adequately 

addressed by the existing rules relating to their duties to the Court and clients. 

 

 

 

 

                                                 
30 [89] 
31 [90], [91] 
32 [91] 
33 [93] 
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49. The majority concluded by saying 34: 

 

 “If there is a particular aspect of the problem that is to be observed principally in 
actions where a plaintiff represents others, that is a problem to be solved, in the 
first instance, through the procedures that are employed in that kind of action.  It is 
not to be solved by identifying some general rule of public policy that a defendant 
may invoke to prevent the determination of the claims that are made against that 
defendant.” 

 

Minority Judgment 

 

50. The joint judgment of Callinan and Heydon JJ was at odds with the majority’s view 

that funding of itself could not amount to an abuse of process.   

 

51. The position of the minority was that35 the rules of maintenance and champerty, to 

the extent they survived statutory abolition, are not only to protect funded plaintiffs, 

but also to protect defendants and the Court.   

 

52. Callinan and Heydon JJ then outlined several factors which in combination pointed 

to an abuse of process.  These factors were as follows: 

 

(a) Firmstone’s motive of profiting from the litigation of others36; 

 

(b) Firmstone having sought out and encouraged persons to sue who would not 

have otherwise done so37; 

 

(c) the nature and smallness of the plaintiffs’ “losses”38.  This was in fact a claim 

made to determine where a windfall fell as there were no losses to the 

retailers, who were suing for the return of fees paid to wholesalers, which fees 

had been met by customers who would not see a cent of any settlement; 
                                                 
34 [95] 
35 [251] 
36 [269] 
37 [270], [271] 
38 [272]-[274] 
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(d) the gains hoped for by Firmstone (potentially over $30 million)39; 

 

(e) Firmstone’s control of the ligitation40; 

 

(f) the subservience of the plaintiffs’ interest to those of Firmstone41; 

 

(g) the limited role of the plaintiffs’ solicitor42; and 

 

(h) Firmstone’s monopoly position (no plaintiff could claim, except through 

Firmstone)43 

 

53. Callinan and Heydon J further dismissed44 the analogy with others who profit from 

litigation such as lawyers, expert witnesses, forensic accountants, as specious and 

also stated that no regime is available that would sufficiently remedy the abuse of 

process.   

 

54. It is clear that the minority judges were less than enamoured of Firmstone in this 

case, and, it appears, considered with distaste45 the “blessed phrases like ‘access to 

justice’ and ‘equality of arms’” invoked by them.   

 

55. However, it is far from clear how they would stand in other cases as they did not 

ascribe any discernable weighting to each of the factors, but rather aggregated all of 

them.  It is thus difficult to ascertain which factors their Honours considered would 

render funding constituting an abuse of process.   

 

56. Some aspects of the minority judgment invite further examination. 
                                                 
39 [275], [276] 
40 [277]-[280] 
41 [281] 
42 [282] 
43 [283] 
44 [284] 
45 [272] 

 14

92



 

57. First, their Honours criticised the “shadowy” role played by funders not answerable 

to the Court46, and adopted Lord Denning’s three examples47 in describing how the 

“purity of justice could be affected”48:  namely, by inflaming damages, suppressing 

evidence or even suborning witnesses.  However, it is difficult to reconcile this 

concern with the apparent insouciance Courts tend to show insurers, who are 

similarly placed in infinitely more proceedings (for the most part as defendants, but 

also, through subrogation, as plaintiffs) with a similar theoretical incentive to 

succeed. 

 

58. Second, in adopting the comments of Pullin J in Clairs Keeley v. Treacy49  vis-a-viz 

people treating losses suffered by them as merely amounting to the “vicissitudes of 

life”50, their Honours did not address the possibility that, far from choosing not to 

sue, many people are unable to do so simply because they lack the financial 

wherewithal. 

 

59. Third, in dealing with the relevance of “access to justice”, their Honours concluded 

that this consideration did not have an “…absolute priority over traditional 

principle (relating to maintenance and champerty)”51.  This rather begs the 

question:  to what extent is access to justice relevant? 

 

60. Fourth, their Honours made it clear that the absence of altruism on Firmstone’s part 

was a component of their aggregated concerns52.  However, one might rhetorically 

inquire as to the extent of altruism motivating any of the protagonists in commercial 

litigation, and whether that has any bearing on proceedings. 

 

 
                                                 
46 [266] 
47 In Trepca Mines Limited (No.2) [1963] Ch 199 at 220 
48 [252] 
49 (2003) 28 WAR 139 at 172 [196] 
50 [274] 
51 [256] 
52 [269] 
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Abuse of Process 

 

61. It is established on the authorities that what amounts to an abuse of process is 

insusceptible of a formulation comprising closed categories:  development 

continues:  Batistatos v. Roads & Traffic Authority of NSW53.  This is because, as 

stated by Gaudron J in Ridgeway v. The Queen54: 

  
 “Notions of justice and injustice, as well as other considerations that bear on 

public confidence in the administration of justice, must reflect contemporary 
values and, as well, take account of the circumstances of a case.”   

 

62. The starting point in what constitutes an abuse of process is the decision in Hunter 

v. Chief Constable of the West Midlands Police55  where Lord Diplock said56: 

 

 “The inherent power which any court of justice must possess to prevent misuse 
of its procedure in a way which, although not inconsistent with the lateral 
application of its procedural rules, would nevertheless be manifestly unfair to 
a party to litigation for it, or would otherwise bring the administration of 
justice into disrepute among right – thinking people.” 

 

63. These remarks were approved in Walton v. Gardiner57 where Mason CJ, Deane and 

Dawson JJ said58: 

 

  “The inherent jurisdiction of the superior court to stay proceedings on the 
grounds of abuse of process extends to all those categories of cases in which 
the processes and procedures of the Court, which exist to administer justice 
with fairness and impartiality, may be converted into instruments of injustice 
or unfairness.” 

 

 

 

 

                                                 
53 (2006) 226 CLR 256 
54 (1995) 184 CLR 19 at 74-75 
55 [1982] AC 529 
56 536 
57 (1993) 177 CLR 358 
58 392-3 
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64. In Rogers v. R59 McHugh J said60:  

 

 “abuses of procedure usually fall into one of three categories (1) the Court’s 
procedures are invoked for an illegitimate purpose;(2) the use of the Court’s 
procedures is unjustifiably oppressive to one of  the parties;(3) or the use of 
the Court’s procedures would bring the administration of justice into 
disrepute”. 

 
 
65. In Batistatos61 Gleeson CJ, Hayne and Crennan JJ said62 that what was “decisive” in 

determining whether an abuse of process had taken place was “the burdensome 

effect” upon the defendants in continuing the proceedings against them rather than 

the conduct of the plaintiff.  Their Honours said63: 

 

 “What Deane J said in Oceanic Sun Line Special Shipping Company Inc. v. Fay 
(1988) 165 CLR 197 at 247, with respect to the staying of local proceedings, as 
applicable also to a case such as the present one.  His Honour emphasised that 
there was no “requirement that the continuance of the action would involve moral 
delinquency on the part of the plaintiff”:  what was decisive was the objective effect 
of the continuation of the action.” 

 

66. Kirby also agreed with this conclusion of the majority.  His Honour said64: 

 

 “It is not necessary for a party seeking relief against what it claims is an abuse of 
 process, to show misconduct of some kind on the part of the plaintiff.” 
 

67. An abuse of process of the Court may take many forms.  It may include a 

combination of two or more factors which might not individually constitute an 

abuse. 

 

 

                                                 
59 (1994) 181 CLR 251 
60 386 
61 (2006) 226 CLR 256 
62 [69] 
63 [70] 
64 [138] 
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68. In Grovewood Holdings v. James Capel & Co. Limited65 a liquidator agreed to 

allow a third party to conduct an action in the name of the company without being 

subject to the control of the liquidator on certain terms including payment by the 

third party of the costs of the proceedings and payment to the third party of 50% of 

the proceeds of the action.  There was also an ability for the third party to “unitise” 

and on sell to others shares of the anticipated proceeds of the action.  The 

arrangements were held not to fall within the insolvency exception.   

 

69. Lightman J held that where proceedings have been champertously maintained they 

constitute an abuse process and should be stayed.  His Honour held that nothing 

more than champerty was needed to found the grant of the stay.  There were 

nevertheless two particular factors that attracted the interest of the Court.  First, the 

fact that the liquidator appeared to be surrendering his fiduciary duty to control 

proceedings commenced in the name of the company in liquidation.  Second, the 

provision for unitisation and thereby further trafficking in the litigation.   

 

70. In Carob Industries Pty Limited (in liq) v. Simto Pty Limited66 it appeared that the 

third party was maintaining an arbitration that was being conducted on behalf of a 

company in liquidation.  There was no evidence of champerty.  Anderson J 

approached the matter on the basis that in the event that the maintainer could not 

establish a legitimate and genuine interest in the proceedings (which the maintainer 

did not attempt to do), it was the duty of the Court to grant a stay on the ground that 

the arbitration was being illegally maintained and was therefore an abuse of 

process. 

 

71. In Re Oasis Merchandising Services Limited67 the liquidator of the company 

assigned the proceeds of an action against former directors for insolvent trading to a 

specialist litigation funder in return for funding the action.  A Registrar of the Court 

had approved the arrangement.  The Court of Appeal held that the arrangement did 

                                                 
65 (1995) Ch 80 
66 (unreported – WASCt – 11.12.1997) 
67 [1998] Ch 170 
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not fall within the insolvency exception and that the action be stayed on the grounds 

that the funding arrangement constituted an abuse of process.  A particular fact that 

the Court of Appeal regarded as objectionable was the rights of the funder in 

relation to the conduct of the proceedings, including a provision of the funding 

agreement that required the liquidator to conduct the action and any settlement 

negotiations in accordance with the requirements and directions of the funder. 

 

72. In Magic Menu Systems Pty Limited v. AFA Facilitation Pty Ltd68 a litigation funder 

was funding franchisees in proceedings against a franchisor.  It was not a case in 

which a stay was sought on the grounds of abuse of process but concerned an 

application for an injunction to prevent the commission of the tort of champerty.  

Moreover, by the time of the hearing of the appeal the franchisees had terminated 

the funding agreements and were conducting the litigation on their own account.  

Even so, in considering the terms of the funding agreements the Court remarked 

that there were aspects of the funding agreement that gave considerable cause for 

concern.  One such provision permitted the funder to share information from the 

litigation to other members of the Australian Franchise Association.  Another 

provision the Court expressed concern about gave to the funder the ability to 

undertake settlement negotiations.   

 

73. In Stocznia SA v. Latreefers Inc. (No.2)69 a funder had a pre-existing commercial 

interest that justified the funding.  Despite that the Court entertained the application 

for a stay on the ground of abuse of process.  The funding agreement provided for 

the funder to receive 55% of the proceeds of the action.  The Court observed that a 

large mathematical disproportion between any pre-existing financial interest and the 

potential profit of the funder might contribute to a finding of abuse of process70. 

 

                                                 
68 (1997) 72 FCR 261 
69 [2000] EWCA Civ 36 
70 [61] 
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74. In Elfic v. Macks71 the Federal Court considered a funding agreement that was in 

any event subject to the insolvency exception.  The funding agreement gave to the 

funder certain rights to interfere with the liquidator’s conduct of the action.  The 

Court, in discussing the terms of the funding agreement, observed that it is not in 

the public interest to encourage funders to actively or aggressively participate in the 

litigation because of the potential for abuse72.   

 

75. The Court found that a funding agreement that left greater control with the 

liquidator would have been preferable but did not find that there was an abuse of 

process in that case.  The Court had regard to the fact that the liquidator had sought 

the approval of a Federal Court judge to enter into the funding agreement and that 

that judge had been satisfied that the ultimate control of the litigation remained with 

the liquidator73.  The Court also had regard to the fact that the conduct of the 

proceedings and settlement negotiations was in the hands of experienced lawyers 

who could be expected not to be acting improperly or abusively. 

 

76. In Clairs Keeley v. Treacy74 the Full Court of the Supreme Court of Western 

Australia granted a stay in which the Court held that a number of features of the 

funding agreement led to the conclusion that the arrangement gave rise to an abuse 

of process.  Some of the matters that attracted the Court’s attention to that case were 

the level of control the funder could exercise over the litigation, the nature of the 

arrangements for the engagement of the solicitors acting for the funded parties75 and 

the fact that the funded parties bore no risk in the proceedings76.   

 

 

 

                                                 
71 (2001) 162 FLR 41 
72 [104] 
73 [107] 
74 (2003) 28 WAR 139 
75 [181] 
76 [203] 
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77. In Project 28 Limited v. Barr77 the New South Wales Court of Appeal (Ipp JA, with 

whom Hodgson JA and Campbell AJA agreed) held that an abuse of process can 

arise if the funder controlling the proceedings in the name of the plaintiff has no 

potential liability for the successful defendant’s costs.  The Court of Appeal held78 

that, without an appropriate indemnity by the funder to the plaintiff for the 

successful defendant’s costs, there was a material tendency that the process of the 

Court could be “converted into instruments of injustice or unfairness”.   

 

78. The Court held79 that the “essential inquiry” was whether the funding arrangement 

would or would have a tendency to lead to an abuse of process rather than whether 

it constituted maintenance or champerty. 

 

79. The Court of Appeal stated80 the discipline that the usual rule as to costs imposes on 

a litigant was “an essential safeguard” of the adversarial system.  The rule provided 

a “bridal” against lack of restraint in taking points that were hardly arguable or not 

arguable at all, against other possible excess in the conduct of the litigation. 

 

80. The usual rule as to costs also has the effect that a person involved in litigation must 

make a proper assessment of the risks.  If the funded party bears no risk, that 

represents a danger to the administration of justice because the funded party has a 

prospect of financial return without any risk of outlay.  That obviates the need for 

the funded party to make any assessment of the merits of the action or the risks of 

the proceedings.   

 

81. In Rickard Constructions Pty Ltd v. Rickard Hails Moretti Pty Limited81 McDougall 

J of the New South Wales Supreme Court held82 that there was no abuse of process 

although the funder in control of the proceedings had no corresponding liability for 

                                                 
77 [2005] NSWCA 240 
78 [121] 
79 [43] 
80 [120] 
81 (2006) 66 NSWLR 724 
82 [100] 
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the costs of the successful defendant.  The trial judge found83 that the successful 

defendants had failed to demonstrate that any relevant abuse of process had in fact 

occurred because they had failed to establish that in fact the Court’s processes had 

been subverted or corrupted.  His Honour said84 that there had been no material lack 

of restraint, excess, manipulation, carelessness or other misconduct in the way that 

the proceedings had been conducted. 

 

82. McDougall J had rejected the argument that the proceedings were unjustifiably 

oppressive to the defendants in that they were required to incur substantial 

unrecovered costs in successfully defending the proceedings which were being 

funded for reward and thereby controlled by the funders who had not accepted 

liability for any adverse costs order85. 

 

Factors 

 

83. When considering litigation funded proceedings, factors that a Court may consider 

in determining whether the proceedings constitute an abuse of process include those 

listed below.  Each such factor may not by itself render the proceedings an abuse of 

process but taken in combination with another may do so. 

 

84. Firstly, it is necessary to determine whether the funder has a “legitimate interest” in 

the proceedings as distinct from the benefit he seeks to derive from them86. 

 

85. Secondly, the funder’s motive of profiting from the litigation of others87. 

 

86. Thirdly, the extent to which the funder may have sought out and encouraged 

persons to sue who would not otherwise have done so88. 

                                                 
83 [100] 
84 [96] 
85 This decision is presently under appeal which is due to be heard by the New South Wales Court of 
Appeal on 30 and 31 October 2008. 
86 Martell v. Consett Iron Co. Limited [1955] 1 Ch 363 at 387; Giles v. Thompson [1994] 1 AC 142 at 163 
87 Fostif [269] 

 22

100



 

87. Fourthly, the nature and smallness of the “losses” claimed by the plaintiff89. 

 

88. Fifthly, the level of involvement or control that the funder is to have in the conduct 

of the proceedings90.  This will include the extent to which the funder is entitled or 

able to make or participate in decisions to be made as to the conduct of those 

proceedings. 

 

89. Sixthly, the extent to which the funder is involved in choosing and instructing the 

solicitors and the nature of any arrangements between or involving the funder and 

the solicitors91.   

 

90. Seventhly, whether the funder is able to play any other role beyond the provision of 

finance92.  For example, if the funder is able to be involved in the gathering of 

evidence, that may suggest a risk to the administration of justice. 

 

91. Eighthly, whether the funder bears any risk in the proceedings93.  For example, has 

the funder assumed liability for any adverse costs order if the action fails. 

 

92. Ninthly, whether the funder enjoyed a monopoly position so that a plaintiff could 

not bring a claim except through the funder94. 

 

 

 

                                                                                                                                                 
88 Fostif [270], [271] 
89 Fostif [272]-[274] 
90 Re Oasis Merchandising Services Limited [1998] Ch 170.  Magic Menu Systems Pty Ltd v. AFA 
Facilitation Pty Ltd (1997) 72 FCR 261; Clairs Keeley v. Treacy (2003) 28 WAR 139; Project 28 Limited 
v. Barr [2005] NSWCA 240. 
91 Clairs Keeley v. Treacy (2003) 28 WAR 139 at [181] 
92 Clairs Keeley v. Treacy (2003) 28 WAR 139  
93 Project 28 Limited v. Barr [2005] NSWCA 240 
94 Fostif [283] 
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93. Lastly, the share of the proceeds of the action that are to be taken by the funder.  

The larger the share the clearer it will be that the Court’s resources are being 

subverted to the commercial enterprise of a third party (that is, a person other than 

the party to a dispute who is calling in aid the Court to resolve the dispute)95. 

 

94. As can be seen, litigation funded proceedings can constitute an abuse of process.  It 

is likely to depend on the factors mentioned above.  However, just as the categories 

of abuse of process are not closed, one can expect the Courts to refine and develop 

these factors.  One can also expect the Courts to assist in determining the weight at 

least some of them ought to be given.  Further, there is a possibility that the state 

governments may bring in legislation to regulate litigation funding but this has not 

yet happened96. 

 

 

                                                 
95 Stocznia SA at [62].  See also Clairs Keeley v. Treacy at [202] where Pullin J held that the taking of 35% 
or 45% of the proceeds (the percentage depended on the circumstances) distorted the purpose of the 
proceedings in that case. 
96 Discussion Paper – Standing Committee of Attorneys – General-Litigation Funding in Australia – May 
2006. 
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