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THE EFFECT OF SECTION 60 

 

Under the evidentiary rules that existed before the enactment of the 

Commonwealth and NSW Evidence Acts 1995 (“the Evidence Acts”) 

evidence was commonly admitted for one purpose but not for another. By 

way of illustration, evidence of statements may have been admitted to 

prove that they were made, but not to prove that they were true. Similarly, 

evidence of prior inconsistent statements of witnesses could be tendered as 

evidence of their inconsistency with testimony but not as evidence as to 

their truth. 

 

The approach taken by section 60 of the Evidence Acts is very different. 

The section provides that: 

 

 “The hearsay rule does not apply to evidence of a previous 

representation that is admitted because it is relevant for a 
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purpose other than proof of the fact intended to be asserted by 

the representation.” 

 

The scope of the section was considered by the NSW CCA in R. v. Welsh 

(1996) 90 A Crim R 364. Hunt CJ at CL, with whom their Honours Justices 

Newman and Bell agreed, said at page 368: 

 

 “In terminology which is somewhat more familiar, s.60 refers 

to evidence of a statement made out of court which is 

admissible not in order to prove the truth of what was said but 

only to prove the fact that the statement was made. The effect of 

s.60 is that, once the evidence is admitted for that other 

purpose, it now becomes evidence which does establish the 

truth of what was said.” 

 

The facts of that case led to a pronouncement at page 369 that is of great 

assistance to personal injury practitioners acting for plaintiffs: 

 

  “As a result of s.60, evidence by a doctor of the history given 

to him or her by the patient and upon which the doctor bases 

his or her expert opinion is therefore now evidence of the 

truth of that history.” 



 3

 

Prior to the enactment of section 60 evidence of the history taken from a 

patient was only admissible to set out the basis on which the doctor’s 

opinion was expressed. 

 

The section was also considered by the High Court in Lee v. The Queen 

(1998) 195 CLR 594 at pages 600 to 601. The High Court was concerned 

there with a case in which the accused, Lee, had said something to a 

witness, Calin, which was at first instance regarded as being capable of 

being interpreted as a confession of some sort to having committed an 

armed robbery. Calin provided a statement to the police of what he 

observed about Lee’s physical appearance and what conversation had taken 

place between them. He gave evidence in court which was inconsistent with 

what was said in the statement and the statement was admitted into 

evidence on the basis that it proved that he had made a prior inconsistent 

statement.  

 

The High Court was required to consider the effect that s.60 had upon the 

evidence in the statement, given that it had been admitted for this non-

hearsay purpose. The Court considered it vital to first distinguish what the 

witness had intended to assert in his out of court statement. A joint 
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judgment was delivered by Gleeson CJ and Gummow, Kirby, Hayne and 

Callinan JJ in which they said at page 601: 

 

“Evidence that Mr Calin had seen what was recorded in his 

statement was relevant to the issues in the case. Mr Calin’s 

representation out of court that he had seen these things was 

hearsay. Because his representation out of court (that he had 

seen these things) was relevant for the purpose of showing 

that he had made a prior statement that was inconsistent with 

his evidence in court, the hearsay rule did not apply and the 

representation was admissible to prove existence of the fact 

that Mr Calin intended to assert by his earlier representation.  

 

By contrast, Mr Calin did not, in his out of court statements, 

intend to assert any fact about his conversation with the 

appellant other than that he had said certain words and that 

he had heard the appellant say the words attributed to him.  

 

 The nature of what Mr Calin said in his statements to the 

police was such that evidence of those statements was 

evidence both of representations made by Mr Calin to the 

police (about what Mr Calin had seen and heard) and of 
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representations made to Mr Calin by the appellant (about 

what the appellant had done). By virtue of s.59, the evidence 

was not admissible to prove the existence either of the facts 

which Mr Calin intended to assert to the police or of the facts 

which the appellant intended to assert to Mr Calin. Section 60 

operated only upon the form of the representation; it had 

nothing to say to the representations made by the appellant to 

Mr Calin. … To put the matter another way, s.60 does not 

convert evidence of what was said, out of court, into evidence 

of some fact that the person speaking out of court did not 

intend to assert. And yet that is what was done here. Evidence 

by a police officer that Mr Calin had said, out of court, that 

the appellant had said that he had done a job was treated as 

evidence that the appellant had in fact had done a job – a fact 

which Mr Calin had never intended to assert……… 

  

 Of course, it would be different if Mr Calin had said in 

evidence in court that the appellant had said he had done a 

job. Then the representation made out of court would be the 

appellant’s, not Mr Calin’s.” 
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The Court indicated ( at page 604) that section 60 had a potentially wide-

ranging effect so a cautionary approach should be applied to its 

interpretation: 

 

 ‘It is then clear that s.60 was intended to work a considerable 

change to the common law. But there is no basis, whether in 

the considerations which we have mentioned as having 

influenced the commission or otherwise, for concluding that 

s.60 was intended to provide a gateway for the proof of any 

form of hearsay, however remote.” 

 

 

PRACTICAL CONSIDERATIONS 

 

There are of course many circumstances when it will be to your advantage 

to rely upon section 60. A fairly obvious one is where a plaintiff in a 

personal injury action has omitted some details in their evidence in chief 

but the relevant evidence is contained in a doctor’s report tendered on their 

behalf. 
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But there will also be circumstances in which you would prefer to avoid 

section 60 being used against your client. I can suggest two ways of trying 

to control the operation of the section. 

 

(i) section 136 

 

Section 136 of the evidence Acts states: 

 

“The court may limit the use to be made of evidence if there is 

a danger that a particular use of the evidence might: 

   (a) be unfairly prejudicial to a party, or 

(b) be misleading or confusing.” 

 

Upon the relevant evidence being tendered an order can be sought under 

this section so that the use of the evidence is limited in much the same way 

that the pre-Evidence Act rules operated. For example, evidence of a prior 

inconsistent statement could by order be limited to being used as evidence 

of inconsistency but not as evidence of the truth of the statement. 

 

However it should not be forgotten that the Court can only make a limiting 

order under the section if the preconditions in sub-paragraphs (a) or (b) 
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apply. This narrows the protection afforded by this provision as is noted 

briefly at page 369 in R. v. Welsh (op cit).  

 

(ii) questions of weight 

 

Submissions can still be made as to the weight to be given to the evidence. 

 

In R. v. Singh-Bal (NSW Court of Criminal Appeal, 10 April 1997, 

unreported) the court, comprising Hunt CJ at CL, McInerney J and 

Donovan AJ considered the effect of section 60. Donovan AJ said on the 

last page of the judgment: 

 

“Although there may still be argument about the evidentiary 

weight to be given to the hearsay assertions, there is no doubt 

that they are evidence of the facts asserted in the documents.” 

 

In R. v. Welsh (op cit) at p.369 Hunt CJ at CL said: 

 

“As a result of s.60, evidence by a doctor of the history given 

to him or her by the patient and upon which the doctor bases 

his or her expert opinion is therefore now evidence of the 

truth of that history. This is so whether or not the facts stated 
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in the history were at the time of giving the history fresh in 

the patient’s mind, whether or not the history was given in 

circumstances which made it highly probable that it was 

reliable or which made it unlikely to be a fabrication, and 

whether or not what was said was within the patient’s 

personal knowledge ……… All of this is very relevant to the 

weight to be given to the history where there is no other 

evidence supporting it.” 

 

 And at page 371: 

 

 “Section 60 makes evidence of the history admissible as 

evidence of the truth of that history, but it does not invest that 

evidence with any greater weight than the direct material 

from an accused in an unsworn statement that what he had 

told the doctors was the truth.” 

 

 

Peter Strain 

Chambers 

August 2007 

Legal Conference, Bali 
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