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What is a committal hearing ? 

1. A committal hearing is an administrative proceeding in the Local Court to 

determine whether or not a person charged with an indictable offence 

should be committed for trial or sentence in the Supreme Court or District 

Court (s. 3 Criminal Procedure Act).  

2. A committal hearing is an inquiry conducted by a magistrate. 

3. At the conclusion of the inquiry, if the magistrate is of the opinion that, on the 

basis of all the evidence taken in the inquiry, there is a "reasonable 

prospect" that a reasonable, properly instructed jury would convict the 

accused person of an indictable offence, the accused person must be 

committed for trial.  

4. If the magistrate is not of that opinion, the accused person must be 

discharged. The language used to refer to the disposal of the proceedings 

in a committal hearing is that the accused person is discharged, or 

committed for trial or sentence. Whereas, in a summary hearing the 

charges are dismissed or the accused person is convicted of the offence. 
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5. Committal hearings can only be held in respect of indictable offences which 

are ultimately to be disposed of on indictment. An indictable offence that 

may be disposed of summarily does not involve a committal hearing unless 

an election is made to have the offence dealt with on indictment and the 

offence is dealt with in such a manner. 

6. When a plea of guilty is entered, the proceedings are dealt with under s 102 

of the Criminal Procedure Act 1986. A brief of evidence is tendered to the 

magistrate by the prosecutor and provided the magistrate accepts the plea, 

the accused is committed to the Supreme Court or the District Court for 

sentence. An accused may later reverse the plea to not guilty when they 

appear in the Supreme Court or the District Court: s 106. 

The Legislation 

7. Chapter 3 of the Criminal Procedure Act 1986 deals with indictable 

procedure, including committal proceedings and should be read in 

conjunction with Chapter 2, which deals with criminal proceedings 

generally. 

The Two Stages 

8. There are two stages to a committal hearing. 

9. The first stage requires the magistrate to:  

i) take the prosecution evidence in accordance with Ch 3, Pt 2, Div 3 of 

the Criminal Procedure Act 1986; and 

ii) form an opinion as to whether the prosecution evidence "is capable of 

satisfying a jury, properly instructed, beyond reasonable doubt that 

the accused person has committed an indictable offence": s 62(1). 
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10. If the magistrate is of such an opinion he or she must proceed under ss 63–

66, and if he or she is not of the opinion the magistrate must discharge the 

accused: s 62(2) . 

11. The second stage requires the magistrate to : 

i) give the accused person an opportunity to answer the charge; and 

ii) when any defence evidence has been taken in accordance with Ch 3, 

Pt 2, Div 4 of the Criminal Procedure Act 1986 the magistrate must 

consider all the evidence and determine whether or not in his or her 

opinion, having regard to all the evidence before the magistrate, 

"there is a reasonable prospect that a reasonable jury, properly 

instructed, would convict the accused person of an indictable 

offence": s 64. 

12. If the magistrate is of the opinion he or she must commit the accused 

person for trial: s 65(1). 

13. If he or she is not of the opinion the magistrate must immediately discharge 

the accused: s 66 . 

The Test pursuant to Section 62 

14. Under s 62(2), the test as to whether the accused person should be 

discharged is whether the evidence is not "capable of satisfying a 

reasonable jury properly instructed beyond reasonable doubt that the 

accused person has committed an indictable offence". In effect, the 

question is whether there is a prima facie case: see Wentworth v Rogers 

[1984] 2 NSWLR 422; (1984) 15 A Crim R 376 at NSWLR 429, 440. 
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15. For the purpose of s 62(2), the opinion is to be formed solely on an 

examination of the evidence and it is no part of the function of the 

magistrate to entertain considerations favouring the prosecutor or favouring 

the accused person as, for example, a determination in his or her favour 

because of some supposed harshness to the accused in carrying the 

matter any further: Carlin v Thawat Chidkhunthod (1985) 4 NSWLR 182 at 

193; 20 A Crim R 332 at 340–1. 

16. In forming the opinion, a magistrate is required to make some kind of 

forecast of the outcome of the trial upon all the evidence he or she has 

heard, giving attention to the weight and acceptability of the evidence in 

relation to the character of the evidence itself and the credibility of 

witnesses who gave it: Saffron v DPP (1989) 16 NSWLR 397; 43 A Crim R 

1. The magistrate is not precluded from forming his or her own assessment 

of the evidence and the credibility of witnesses as a basis for forming that 

opinion: Saffron v DPP, above. If the magistrate is of the opinion set out in s 

62(2), the magistrate should discharge the accused person, but, if not, 

proceed under s 63. 

The Test pursuant to Section 65 

17. In coming to a decision under s 65, following the conclusion of evidence and 

submissions, the magistrate is, in effect, required to make a forecast based 

on the evidence, and disregarding matters not in evidence, as to whether 

there is a reasonable prospect that a reasonable jury, properly instructed, 

would convict the accused person of an indictable offence. If the magistrate 

forms that opinion the accused person will be committed for trial. If the 
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magistrate is not of that opinion the accused person must be discharged: 

Saffron v DPP (1989) 16 NSWLR 397.  

18. The magistrate is required to give adequate reasons for his or her decision. 

Care should be taken to express the findings in terms as to what the jury 

might determine in relation to the character of the evidence and the credibility 

of witnesses who gave evidence.  

19. The following are appropriate sample orders following a committal hearing: 

Sample order 

Finding under s 64: 

“I am of the opinion having regard to all the evidence there is a 

reasonable prospect that a reasonable jury, properly instructed, would 

convict the accused person of the offence charged.”  

Sample order 

You are committed for trial to the [District/Supreme] Court for the [Sydney 

Western District/Sydney] (on [the date specified by the solicitor for the 

DPP]) [or at such other court to be held at such time and place as may be 

appointed].  

By law I am obliged to hand to you the copy of two notices. One sets out 

your rights under the Bail Act 1978, and the second, the provision of legal 

aid. It also explains the position if you intend at your trial to rely on an alibi 

defence.  

Do Witnesses give evidence at a Committal ? 
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20. Witnesses are generally not required to attend court to give oral evidence. 

However, application may be made to a magistrate for a direction that one 

or more of the witnesses who have made written statements should attend 

court to give evidence at the committal hearing.  

Direction to witnesses to attend to give oral evidence 

21. The magistrate may direct the attendance at the committal proceedings of 

the person who made a written statement tendered as evidence under Ch 3 

Pt 2 Div 3 of the Criminal Procedure Act. The direction may be given on the 

magistrate's own motion or on the application of the accused person or the 

prosecutor: s 91(1) .  

22. The magistrate must give the direction if an application is made by the 

accused person or the prosecutor and the other party consents to the 

direction being given: s 91(2) .  

23. In any other circumstance, the magistrate may give a direction only if 

satisfied that there are "substantial reasons why in the interests of justice," 

the witness should attend to give oral evidence: s 91(3).  

24. Where the accused person is charged with an offence involving violence, 

the magistrate may not direct (under s 91) the attendance of an alleged 

victim of the offence who made a written statement unless the magistrate is 

of the opinion that there are "special reasons why the alleged victim should, 

in the interests of justice,” attend to give oral evidence: s 93 . 

25. Section 92 provides : 

[s 92] When accused person may apply to have witness attend  

92  
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(1) The accused person in any committal proceedings may not apply for a 

direction under section 91 unless the accused person has served on the 

prosecutor a notice requesting the attendance at the proceedings of the 

person who made the statement concerned. 

(2) The notice must be served within the time set by the Magistrate. 

(3) The last date for service of the notice set by the Magistrate must be at 

least 14 days before the time set by the Magistrate for taking the 

prosecution evidence in the committal proceedings. 

(4) The Magistrate may specify a later date with the consent of the 

accused person or if the circumstances of the case require it. 

26. For the purposes of s 93 "offences involving violence ” are set out in s 94:  

Meaning of “offence involving violence”  

94  

(1) The following offences are offences involving violence for the 

purposes of section 93:  

(a)  a prescribed sexual offence, 

(b)  an offence under sections 27–30 of the Crimes Act 1900 (attempts to 

murder), 

(c)  an offence under section 33 of the Crimes Act 1900 (wounding etc 

with intent to do grievous bodily harm or resist arrest), 

(d)  an offence under section 35 (b) of the Crimes Act 1900 (infliction of 

grievous bodily harm), 
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(e)  an offence under sections 86–91 of the Crimes Act 1900 (abduction 

or kidnapping), 

(f)  an offence under sections 94–98 of the Crimes Act 1900 (robbery), 

(g)  an offence that, at the time it was committed, was an offence 

involving violence for the purposes of section 93, 

(h)  any other offence that involves an act of actual or threatened 

violence that is prescribed by the regulations for the purposes of this 

section. 

(2) An offence that may be dealt with summarily under Chapter 5 is not 

an offence involving violence for the purposes of section 93. 

27. Section 94 defines the term "offence involving violence" for the purposes of 

the section. The definition of "offence involving violence" continues not to 

apply to sexual offences not falling within the definition of "prescribed 

sexual offence" in s 4(1) Crimes Act 1900 where those matters are being 

heard on their own, but s 91(3) does apply where an accused is charged 

with a mixture of alleged offences, including "prescribed sexual offences": 

 L v DPP (NSWSC, Smart J, 26 August 1994, 11639/1994, unreported, 

BC9402949); Lawler v Johnson (2002) 56 NSWLR 1; 134 A Crim R 199; 

[2002] NSWSC 864; BC200205442.  

“Special Reasons” 

28. If the witness that is required to attend the committal hearing is the alleged 

victim of an offence involving violence, the magistrate may only give the 

direction for the alleged victim to attend if he or she believes that there are 
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"special reasons” why the alleged victim should, in the interests of justice, 

attend to give oral evidence: s 93(1) .  

29. Although the decision in B v Gould (1993) 67 A Crim R 297; BC9303688 

concerned the committal procedure under the Justices Act 1902 it provides 

a guide as to the role of the committal procedure under the Criminal 

Procedure Act 1986.  

30. In B v Gould the plaintiff, B, came before the Supreme Court of NSW by 

way of summons seeking certain declarations and an order that his 

committal for trial be quashed and that fresh committal proceedings be had. 

31. On 27 November 1992 the plaintiff appeared before the first defendant, a 

magistrate sitting in the Local Court at Bathurst, facing a charge of assault 

occasioning actual bodily harm and four charges of sexual intercourse 

without consent. The alleged victim of the offences charged was the 

estranged wife of the plaintiff. At the committal proceedings before the Local 

Court, counsel for the plaintiff indicated he was desirous of cross-examining 

Mrs B and sought a direction that she attend to give oral evidence. The 

learned magistrate declined to give such a direction and at the conclusion of 

the proceedings before him committed the plaintiff for trial on all five 

charges. It was the plaintiff's contention that in rejecting his application, thus 

depriving him of the opportunity to cross-examine Mrs B, the learned 

magistrate erred in law and hence the current summons. 

32. Studdert J said at 299 : 

Clearly the system of paper committals was introduced to reduce the time 

occupied by committal hearings. Part 4, Div 1, Subdiv 7A of the Justices Act 
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1902 [now Ch 3, Pt 2, Div 3 of the Criminal Procedure Act 1986] provides 

for the mandatory use of written statements in committal proceedings and 

the form such statements should take; it provides for the service of copies 

of statements; and it provides in s 48E machinery for requiring the 

attendance of the witnesses whose statements are tendered where the 

defendant desires such attendance and serves due notice of such wish 

upon the informant. Where a defendant applies to a magistrate for a 

direction that a witness attend to give oral evidence going to the matter the 

statement will not be admitted and oral evidence is required. 

The presentation of evidence in statement form doubtless results in 

significant reduction of court hearing time, and the need to call witnesses 

whose attendance is not required by the person charged is avoided. Not 

only does this system permit of savings of court time and costs but it also 

avoids inconvenience to witnesses by avoiding the need to have them 

attend court. 

However, there is another purpose to be seen behind s 48EA. The section 

is directed at the well-being of alleged victims of crime who have been 

traumatised: victims of sexual offences and other offences involving 

violence where the ordeal of giving evidence and indeed the apprehension 

of giving evidence could be expected to be compounded by the experience 

the witness went through assuming the offence charged was committed.” 

33. The plaintiff’s summons was dismissed. 

34. In B v Gould (1993) 67 A Crim R 297; BC9303688 at 303–4 Studdert J, in 

the NSW Supreme Court, considered the application of "special reasons" in 
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s 48EA. While s 48EA has now been replaced, the judgment would be 

equally applicable to s 48E :  

There can be no rigid definition as to what may constitute "special 

reasons" in the setting of s  48EA and the "interests of justice", whilst 

necessitating careful consideration of the interests of the defendant, 

cannot be limited to a consideration of his interests alone. 

A defendant who wishes to cross-examine an alleged victim on 

committal must satisfy the magistrate to whom the application is to be 

made that there are special reasons for this course to be adopted. 

The reasons must be special to the particular case. There must be some 

features of the particular case by reasons of which it is out of the 

ordinary and by reason of which it is in the interests of justice that the 

alleged victim should be called to give oral evidence. It cannot be 

enough that the defendant would be prejudiced if the alleged victim is not 

called. Plainly there would be prejudice to the defendant in every case 

where the offence is denied and where the defendant does not have the 

opportunity of cross-examining the alleged victim at committal. 

The apparent strength or weakness of a prosecution case is a relevant 

matter. If the material placed before the magistrate suggests that there is 

a real possibility that if the alleged victim is subject to cross-examination 

the defendant will not be committed, that, that may in the particular 

circumstances afford special reasons to require the alleged victim's 

attendance for cross-examination. For instance, where identification of 

the offender is a live issue and it depends solely upon the alleged victim 
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this may constitute special reasons to require cross-examination of the 

alleged victim at committal. 

Again, if the alleged victim has given more than one version of an 

alleged offence and those versions are inconsistent this may warrant that 

the alleged victim attend for cross-examination under the section. I would 

caution however that the possibility always exists that a witness will be 

discredited and his or her testimony may be broken down in cross-

examination. A recognition of that possibility and the confidence that the 

potential cross-examiner may express as to what may happen if he is 

given the opportunity to cross-examine could not of itself suffice to afford 

"special reasons". 

It may be that a particular alleged victim is willing to give evidence at 

committal and desirous of doing so. In such a case a magistrate might 

readily find "special reasons" exist. 

I do not however propose to attempt to catalogue what may or may not 

constitute "special reasons". I agree entirely with the observation of Wells 

J in Gun [Gun; Ex parte Stephenson (1977) 17 SASR 165 ] previously 

cited that the decision must depend upon all the circumstances of the 

particular case. 

 

35. In R v Kennedy (1997) 94 A Crim R 341; BC9702759 at A Crim R 352 Hunt 

CJ at CL, in the Court of Criminal Appeal, considered "special reasons" in 

circumstances where the particulars of sexual assault offences given by the 

prosecution were vague as to dates when the offences were alleged to 
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have occured. It was held that the magistrate had erred when the 

application to cross-examine the complainant in the committal proceedings 

was refused:  

What are "special reasons" and what are not will vary from case to case 

and cannot be defined in advance. The decision should not be 

approached in an unduly restrictive way; what must be shown is that 

such evidence will serve the true purposes of committal proceedings, 

which exist in order to achieve a fair trial in the trial court. Something 

more than the disadvantage to the accused from the loss of the 

opportunity to cross-examine the complainant at the committal must be 

shown. There must be some feature of the particular case by reason of 

which it is out of the ordinary and which establish that it is in the interests 

of justice that the complainant be called to give oral evidence. Two 

cross-examinations are not justified simply in order to find material in 

order to discredit the witness at the trial. Solid grounds must be disclosed 

for supposing that the cross-examination will make a significant 

contribution to the achievement of a fair trial. The clear message 

conveyed by all of the cases which I have read is that cross-examination 

at the committal proceedings will be permitted only where there is at 

least a serious risk of an unfair trial if it is not… 

It has already been held that a cross-examination at the committal would 

be justified where the complainant's statement was vague as to the dates 

upon which the assaults were alleged to have taken place and where the 

cross-examination was limited to pinning the witness down so far as 
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possible in relation to those dates. That decision is directly applicable in 

the present case. 

 

36. Where the particulars given by the prosecution in a sexual assault case are 

vague as to the dates upon which the offences are said to have occurred 

and the cross-examination is aimed at pinning down the complainant as to 

those dates then cross-examination would be justified: R v Kennedy (1997) 

94 A Crim R 341; BC9702759; 4 Crim LN 46 [712] where the prosecution 

was criticised for objecting to cross-examination of a witness at committal 

proceedings where the refusal of cross-examination would result in an 

unfair trial. This approach was followed in TS v George (NSWSC, Studdert 

J, 14 April 1998, unreported, BC9802154); (1998) 5 Crim LN 32 [843] 

where it was observed that a lack of precision as to dates of alleged 

offences in the complainant's statement inhibited the accused's effective 

preparation for trial. 

37. It was held that such a provision can apply to a situation where the victim of 

one offence is also a witness in respect of an offence committed against 

another person and where both matters are being dealt with together: 

McKean v DPP (NSWSC, Grove J, 22 April 1993, unreported, BC9301694), 

where the victim made a statement referable both to an offence against 

herself and an offence against her child. See also Loubatie v DPP (1994) 

77 A Crim R 28 at 31–4; BC9403379. The reasoning in McKean, above, 

appears to have continuing application so that an alleged victim of an 

offence involving violence may only be required to attend to give oral 

evidence where the section is satisfied, even where that person is a witness 
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in respect of some other offence which is before the court in the same 

committal proceedings. 

38. In O'Hare v DPP [2000] NSWSC 430; BC200005032 at 51 , O'Keefe J 

summarised the body of cases developed concerning the "special reasons" 

test and outlined the material considerations to be applied under s 

48E(2)(a) :  

In summary the decided cases in New South Wales establish and in 

Victoria and South Australia indicate that the facts or situations that 

constitute "special reasons" should not be confined by precise legal 

definition, are not a closed category, should not be approached in an 

unduly restricted way and need to be:  

• Special in relation to the particular case; 

• Solid, that is substantial, in nature; 

• Not common or usual; 

• Out of the ordinary; 

• Unusual or atypical; 

• Clearly distinguishable from the general run of cases;  

and must be relevant to the interests of justice. In this regard relevance 

to the interests of justice will involve a consideration of the interests of 

the defendant and the interests of the complaint as well as other wider 

considerations of justice. In this context:  

• the strength or weaknesses of the prosecution case; 
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• that there will be a real risk of an unfair trial should oral evidence not be 

permitted; 

• the prospect of prejudice to the defendant beyond the ordinary in such 

event; 

• the real possibility that a defendant may not have to stand trial if oral 

evidence is permitted; 

• the existence of inconsistent statements by or different versions from a 

complainant or witness; 

will be material considerations in the exercise of function by a Magistrate 

under s 48E(2)(a).  

39. The term "special reasons … in the interests of justice" in a similar 

provision was also considered in Faltas v McDermid (NSWSC, Allen J, 30 

July 1993, unreported) and R v Anderson (NSWCCA, 15 February 1994, 

unreported) and the scheme of similar provisions was considered in Kant v 

DPP (1994) 34 NSWLR 216; 73 A Crim R 481; BC9405254 and R v Colby 

(1995) 84 A Crim R 125. These authorities assist the process of 

construction of the present provision. 

40. The requirement of “special reasons” in s 93(1) is a more stringent test than 

that of “substantial reasons” required by s 91(3): Tez v Longley (2004) 142 

A Crim R 122; [2004] NSWSC 74; BC200400556 at [19]. The totality of the 

relevant issues in each case should be considered in determining whether 

or not the reasons are “special” for the purposes of the Act: Lawler v 

Johnson (2002) 56 NSWLR 1; 134 A Crim R 199; [2002] NSWSC 864; 

BC200205442 at [30]; Tez v Longley, above, at [20]. 



 17	  

41. There is nothing special or unusual requiring the magistrate to make an 

order in the fact that the prosecution case relies heavily upon the account 

of the complainant and that the accused person wishes to cross-examine 

her: R v Anderson, above. See also Goldsmith v Newman and South 

Australia (1992) 59 SASR 404; 65 A Crim R 563, S v Metanomski (1993) 

65 A Crim R 352; BC9303959, Director of Public Prosecutions (Cth) v Bayly 

(No 1) (1994) 63 SASR 97; 126 ALR 290; BC9405562.  

42. The circumstances in which a s 93 order may be made where it is said that 

a witness has given inconsistent accounts were considered in Director of 

Public Prosecutions v O’Conner (2006) 181 A Crim R 294; [2006] NSWSC 

458; BC200603474 at [51]–[52], [90]. 

43. There is no power to make an order for the attendance of a witness to give 

evidence at committal proceedings contingent upon the defendant giving 

evidence in those proceedings: Director of Public Prosecutions v Paterson 

(2004) 148 A Crim R 410; [2004] NSWSC 693; BC200405121; (2004) 11 

Crim LN 82 [1754]. 

44. Section 93(1) refers to "special reasons … in the interests of justice". The 

words "interests of justice" are usually words of the widest possible 

reference and they enliven a discretionary judgment: Herron v A-G (NSW) 

(1987) 8 NSWLR 601 at 613A–B; 28 A Crim R 353 at 363–4. The interests 

of justice incorporate as a paramount consideration that an accused person 

should have a fair trial: Chapman v Gentle (1987) 28 A Crim R 29 at 32–3; 

BC8701223. The interests of justice include the interest in securing relevant 

testimony: Witness v Marsden (2000) 49 NSWLR 429; [2000] NSWCA 52; 

BC200001106 at [3]. It has been said that the interests of justice in a 
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particular criminal case are to ensure that a person who is accused of crime 

is convicted if guilty and acquitted if innocent after he or she has had a fair 

trial, and that the interests of justice also extend to the public interest in the 

due administration of justice: Mickelberg v R (No 3) (1992) 8 WAR 236 at 

251; 59 A Crim R 288. These statements may assist the construction of 

s 93, although it is necessary to bear in mind that committal proceedings do 

not constitute a criminal trial at which guilt may be determined. The nature 

of “special reasons” in the interests of justice has been considered in a 

number of decisions. Something more than a disadvantage to the accused 

from the loss of the opportunity to cross-examine the complainant at the 

committal must be shown. It would be necessary to show that there would 

be a real risk of an unfair trial should oral evidence not be permitted and 

that the prospect of prejudice or possible prejudice should be shown to be 

beyond the ordinary: Murphy v DPP [2006] NSWSC 965. In Murphy, 

Whealy J stated at [44]:  

“Where, however, significant care must be taken is in the arena of 

allegedly inconsistent statements or versions from a complainant or a 

witness. I accept that where the victim has given more than one version of 

an alleged offence and those versions are materially inconsistent, this 

may warrant the alleged victim’s attendance for cross-examination under 

the section. It will not follow automatically, however, that the section has 

been satisfied in such a circumstance … Where alleged inconsistencies 

result in a clear situation in which a defendant simply cannot know the 

case which he has to meet, the inconsistency may be elevated to a higher 

plane, such that the statutory hurdle may have been cleared.”  
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45. A direction cannot be given for a complainant to attend for a child sexual 

offence if the person was at the time of the alleged offence under 16 years 

and is currently under 18 years: s 91(8).  

46. For cases regarding “special reasons”, see Murphy v DPP [2006] NSWSC 

965; DPP v O’Conner [2006] NSWSC 458; DPP v Rainibogi [2003] NSWSC 

274; Lawler v DPP [2002] NSWSC 864; O’Hare v DPP [2000] NSWSC 430; 

Faltas v McDermid and DPP (unrep, 30/7/93, NSWSC) per Allen J; 

Kennedy v DPP (1997) 94 A Crim R 341; B v Gould and DPP (1993) 67 A 

Crim R 297; Foley v Molan and DPP (unrep, 20/8/93, NSWSC) per 

Levine J. 

47. See generally Murphy v DPP [2006] NSWSC 965; Sim v Magistrate Corbett 

[2006] NSWSC 665; DPP v Losurdo (1998) 44 NSWLR 618. 

 

“Substantial Reasons” 

48. In the case of any other witness, the magistrate may only give the direction 

if he or she believes that there are "substantial reasons why, in the interests 

of justice", the witness should attend: s 91(3).  

49. If an order is given for a witness to attend, cross-examination of the witness 

is restricted to the "special reasons" or the "substantial reasons" (whatever 

the case may be) of the application for the witness to attend to give oral 

evidence. 

50. The "substantial reasons" test is a less stringent test than the "special 

reasons" test. The meaning of the "substantial reasons" test, and examples 

of circumstances which would allow a court to order a witness to attend 



 20	  

under the test, are found in second reading speech of the Attorney General, 

The Hon J W Shaw, concerning the passing of the Justices Amendment 

(Committals) Act 1996 (NSW Parliamentary Debates, Hansard , Legislative 

Council, 26 September 1996, p 4672). He stated at pages 4671–72:  

… In particular, the working party referred to the problem occasioned by 

legal counsel for the defendant making use of the committal hearing for 

the purpose of conduction a mini-trial. In such situations, courts find that 

all prosecution witnesses are called to give oral evidence and then are 

subjected to excessively lengthy cross-examination, much of which in no 

way assists the court in arriving at its decision as to whether the 

defendant should be committed. Whilst magistrates already have power 

to terminate cross-examination where it is not assisting the court (s 41(9) 

), that power has not operated adequately to prevent the abuses to which 

I have referred … 

… As I have indicated, the phrase "substantial reasons" is intended to 

bring about a less stringent test than that which has been developed 

under the current section 48EA . The precise scope of the phrase will of 

course be subject to judicial interpretation. It would be unhelpful to 

attempt to exhaustively define it in the bill. 

It is envisaged however that if cross-examination would be likely to result 

in discharge of the defendant pursuant to section 41(2) or 41(6) that this 

would amount to "substantial reasons … in the interest of justice". 

Similarly, the phrase would be expected to apply where there is a 

likelihood that cross-examination would demonstrate grounds for a no-bill 

application. 
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Another situation where "substantial reasons" may be held to apply 

would arise where it appears that cross-examination is likely to 

substantially undermine the credit of a significant witness. 

On a different note, it will be important for magistrates to bear in mind the 

importance of establishing the condition for a fair trial. It may be that in a 

given case "the interests of justice" require that cross-examination of 

certain witnesses be allowed to avoid the defendant being taken by 

surprise at trial. 

While it is possible to give some examples, it is not possible to be 

exhaustive. Certainly, it is not intended by giving these examples to limit 

the interpretation which magistrates may give the phrase "substantial 

reasons … in the interests of justice". The process of judicial 

interpretation will allow the meaning of the phrase to be developed 

appropriately as need arises in a way which simply cannot be 

comprehensively expressed in a piece of legislation. 

 

51. In Hanna v Kearney (NSWSC, Studdert J, 28 May 1998, unreported, 

BC9803179) Studdert J made some general observations at 11–12 as to s 

48E(2)(b) :  

It may be useful for me to make the following additional observations in 

the context of the present applications, although I emphasise that I am 

not intending what I am about to state to be treated as an attempt to 

state all factors that may be relevant to these applications or other 

applications under s 48E: 



 22	  

1.  Section 48E(2)(b) plainly has as a primary aim the limitation of the 

time occupied in committal proceedings. Such proceedings are not to 

provide the opportunity for a full dress rehearsal for the trial. Cross-

examination is to be eliminated unless it is required in the interests of 

justice for reasons that are reasons of substance. 

2.  There can be no rigid or exhaustive definition of what constitutes 

"substantial reasons" and it would be undesirable to attempt to give one. 

Relevant issues inevitably vary from case to case. However, any 

statement served has to be considered with reference to the issues it 

addresses and the charge to which it relates. The application to cross-

examine requires identification and consideration of the objective of the 

cross-examiner, and the framework of the prosecution case. To require a 

witness for cross-examination without a definite aim but in the hope of 

eliciting some evidence that might prove useful to the defence would not 

constitute "substantial reasons". It is for the applicant to clearly define the 

purpose or purposes of the cross-examination which he seeks. 

3.  It would be wrong to limit "substantial reasons" to situations where 

cross-examination is likely to result in the discharge of the defendant or 

to establish grounds for a no bill application. Equally it would be wrong to 

limit “substantial reasons" to situations where cross-examination is likely 

to substantially undermine the credit of an important witness. 

"Substantial reasons" may well be found elsewhere. 

4.  On any application under s 48E the fundamental objective of 

committal proceedings must be borne in mind, namely the objective of 
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facilitating a fair trial in the event that the person charged is committed 

and later stands trial. This may mean that there are substantial reasons 

for requiring a witness for cross-examination for a proper understanding 

of the nature of the prosecution case or for an understanding of the basis 

of a relevant opinion held by a witness. I do but give those instances, I 

certainly do not intend them to be exhaustive. 

5.  "Substantial reason" may be shown for cross-examination where this 

may lead to the narrowing of matters in dispute: see Goldsmith v 

Newman (1992) 59 SASR 404 at 411; [(1992) 65 A Crim R 563] . This is 

a consideration of particular importance where the prospect exists of a 

lengthy trial, as it does in the present cases. 

52. In Losurdo v DPP (1998) 101 A Crim R 162; BC9800566 Hidden J 

considered the test applied by a magistrate when determining an 

application under s 48E(2)(b) for a number of witnesses to give oral 

evidence. His Honour found that the learned magistrate blurred the 

distinction between the "special reasons" and "substantial reasons". The 

following comments were made by Hidden J (at pp 7-8):  

"[S]ubstantial" does not mean "special", and to establish substantial 

reasons for the attendance of witnesses at committal proceedings it is 

not necessary to show that the case is exceptional or unusual. It may be 

that substantial reasons could be shown in a majority of cases. Nor is it 

necessary to show that the cross-examination might lead to the 

discharge of the defendant under s 41(2) and s 41(6) of the Justices Act 

1902. In Barton v R (1980) 147 CLR 75; 32 ALR 449; BC8000111 , per 
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Gibbs ACJ and Mason J (at CLR 99-101) , per Stephen J (at CLR 104-5) 

recognised that the opportunity to cross examine Crown witnesses was a 

legitimate benefit of committal proceedings to a defendant, quite apart 

from the opportunity of discharge by the magistrate. Stephen J spoke of 

"the opportunity of gaining relatively precise knowledge of the case 

against (the defendant) and, as well, of hearing the Crown witnesses 

give evidence on oath and of testing that evidence by cross-

examination." 

 

53. His Honour considered that the loss of such an opportunity was "likely to be 

the most serious detriment which absence of prior committal proceedings 

imposes upon the accused." See also R v Harry; Ex parte Eastway (1985) 

39 SASR 203; BC9303959 , per King CJ at 208-9 ; S v Metanomski (1993) 

65 A Crim R 352 at 355-6; BC9303959 (again per King CJ). 

54. The modern procedure of service upon the defendant of the statements of 

prosecution witnesses has not, in my view, diminished the force of Stephen 

J's remarks. Nothing in the second reading speech of the Attorney General 

in the Legislative Council in relation to the amendment bill which introduced 

s 48E in its present form suggests that the legislative intention was to 

deprive a defendant of the opportunity to cross examine Crown witnesses 

unless it might lead to his or her discharge: NSW Parliamentary Debates, 

26 September 1996, at pp 4671-2. What is clear is that the legislation was 

intended to avoid delays in the criminal justice process by unnecessary or 

prolix cross-examination of witnesses at committal. The effect of the new 

provision is the defendant does not have an unfettered right to cross-
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examine Crown witnesses, but must show that there are reasons of 

substance for doing so. 

55. In Micallef v DPP [2001] NSWSC 1172; BC200108035 , Hidden J held that 

the magistrate had incorrectly refused an application under s 48E(2)(b) . 

The plaintiff's girlfriend was the subject of the application. She was an 

important Crown witness and had made a statement to the police 

inculpating the plaintiff. The grounds relied upon by the plaintiff in the 

application were that the witness told the plaintiff's solicitor that the 

statements she had made to the police concerning the plaintiff were not 

correct and that she had only made the statements after she had been 

coerced and threatened by the police. She also advised him that if she was 

called to give evidence she would resile from her previous statements. 

Hidden J stated:  

[10] With respect, these reasons do not appear to me to address the 

question which his Worship had to determine. The first passage quoted 

above suggests that his Worship was influenced by the fact that there 

was no evidence, particularly from Ms Bonello herself, to suggest that 

she might resile from the account she had given to the police. That is so, 

but there was before his Worship the statement of a solicitor that she had 

said as much to him. Although not on oath, Mr Finlayson's statement in 

the written submissions was unchallenged and, clearly, worthy of 

acceptance. On the face of it, it raised a serious question about the 

reliability of Ms Bonello's account to the police and pointed to the 

desirability of that account being tested in cross-examination. 
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[11] His Worship then appears to have disposed of the application upon 

the basis that Ms Bonello's evidence was not essential to the prosecution 

case and there was sufficient evidence against the plaintiff in the other 

material. S48E(2)(b) of the Justices Act was examined by the Court of 

Appeal in Director of Public Prosecutions v Losurdo (1998) 44 NSWLR 

618 . In that case (at 626–7) the court quoted with approval a number of 

observations made about the provision by Studdert J in Hanna v 

Kearney (NSWSC, Studdert J, 28 May 1998, unreported, BC9803179) . 

One of those observations was that it "would be wrong to limit 

'substantial reasons' to situations where cross-examination is likely to 

result in the discharge of the defendant or to establish grounds for a no 

bill application". 

[12] What his Worship was called upon to do was to assess the 

significance of Ms Bonello's evidence and, in the light of what he had 

been informed by Mr Finlayson, to determine whether the interests of 

justice required her attendance for the purpose of cross-examination. 

The availability of other evidence tending to implicate the plaintiff, 

however persuasive it might be standing alone, was not determinative of 

that question. On the face of it, Ms Bonello's evidence is of importance in 

the prosecution case and the proposition that there were substantial 

reasons, within the meaning of the subsection, for her attendance was 

clearly arguable. In my view, there was a constructive failure on the part 

of his Worship to exercise the jurisdiction entrusted to him: Acuthan v 

Coates (1986) 6 NSWLR 472; [(1986) 24 A Crim R 304; BC8600588] , 

per Kirby P at 482. 
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56. In Hempel & Etheridge v A-G (Cth) (1987) 14 ALD 201; 77 ALR 641 the 

court held that the minimum requirement of a "substantial ground", in the 

Extradition (Foreign States) Act 1966, is that, it be non-trivial. It was going 

too far to say the term always requires the discernment of a greater than 

even chance of unfair discrimination (at 665). 

57. In Tillmans Butcheries Pty Ltd v AMIEU (1979) 27 ALR 367; [(1979) 42 FLR 

331] the word "substantial" was judicially considered, in the context of s 45D 

of the Trade Practices Act 1974. In the view of the court, the word is not 

only susceptible of ambiguity; it is a word calculated to conceal a lack of 

precision. It was decided that the phrase "substantial loss or damage", in s 

45D of the Trade Practices Act 1974, includes loss or damage that is, in the 

circumstances, real or of substance and not insubstantial or nominal (at 

382). 

58. The principles to be applied in deciding whether there are substantial 

reasons in the interest of justice as required by s 91 were summarised in 

Sim v Magistrate Corbett [2006] NSWSC 665, per Whealy J at [20] as 

follows:  

1. The purpose of the legislation is to avoid delays in the criminal process 

by unnecessary or prolix cross-examination at committal. 

2. The onus is on the defence to satisfy the Local Court that an order 

should be made directing the attendance of witnesses. 

3. The process is an important part of the committal proceedings. The 

refusal of an application may have a significant impact upon the ability of 
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the defendant to defend himself. As well, the prosecution has a real 

interest in ensuring only appropriate matters are sent for trial.  

4. In relation to matters falling within s 91 Criminal Procedure Act, the 

defendant must show that there are reasons of substance for the 

defendant to be allowed to cross-examine a witness or witnesses.  

5. The obligation to point to substantial reasons is not as onerous as the 

reference to “special reasons” in s 93; nevertheless it raises a barrier, 

which must be surmounted before cross-examination will be permitted.  

6. Each case will depend on its own facts and circumstances. It is not 

possible to define exhaustively or even at all what might, in a particular 

case, constitute substantial reasons. It may be a situation where cross-

examination may result in the discharge of the defendant or lead to a 

successful no-bill application; it may be a situation where cross-

examination is likely to undermine substantially the credit of a significant 

witness. It may simply be a situation where cross-examination is 

necessary to avoid the defendant being taken by surprise at trial. The 

categories are not closed and flexibility of approach is required in the light 

of the issues that may arise in a particular matter.  

7. Substantial reasons might exist, for example, where the attendance of a 

witness is sought to enable cross-examination in respect of a matter 

which itself might give rise to a discretion or determination to reject 

evidence at trial.  
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8. The expression “substantial reasons” is not to be ascertained by 

reference to synonyms or abstract dictionary definitions. The reasons 

advanced must have substance in the context of the committal 

proceedings, having particular regard to the facts and circumstances of 

the particular matter and the issues, which critically arise or are likely to 

arise in the trial.  

59. For cases regarding substantial reasons, see Murphy v DPP [2006] NSWSC 

965; Sim v Magistrate Corbett [2006] NSWSC 665; McKirdy v McCosker 

(2002) 127 A Crim R 217; Lawler v DPP [2002] NSWSC 864; Losurdo v DPP 

(unrep, 10/3/98, NSWSC) per Hidden J; Hanna v DPP (Cth) and Kearney 

(unrep, 28/5/98, NSWSC) per Studdert J; DPP v Losurdo (1998) 44 

NSWLR 618.  

60. Sections 91(7A) provides that a direction may not be given so as to require 

the attendance of the complainant in proceedings for a prescribed sexual 

offence if the complainant is a cognitively impaired person (within the 

meaning of Ch 6 Pt 6).  

61. Section 91(8) provides that a direction may not be given under this section 

so as to require the attendance of a complainant in proceedings for a child 

sexual assault offence in the circumstances set out in the section.  

The Procedure in Court 

62. Various Practice Notes outline the procedures to be adopted for committal 

hearings in the Local Courts depending upon the commencement date of 

the matter. 
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63. Local Court Practice Note Comm 1 sets out detailed procedures for the 

hearing of committal proceedings on or after 1 May 2012. That Practice Note 

is extracted hereafter. 

 

64. It is essential for a practitioner to be familiar with the Practice Notes and with 

the timetables set out in them.  

65. In order for statements to be admissible in the committal proceedings to the 

same extent as if it were oral evidence given by the witness, s 75 requires 

the informant to serve all statements of those witnesses. The orders will 

nominate a date for service on the person charged of the statements of all 

witnesses which the prosecuting authority will rely. A date for reply by the 

person charged will also be set. On the reply date the person charged must, 

if they desire to have witnesses called by the prosecution, make an 

application under s 91 for a direction that a witness attend. An order may 

only be given if:  

a) in the case of a witness in proceedings that relate to an offence involving 

violence who is the alleged victim of the offence — the magistrate is of the 

opinion that there are special reasons why, in the interests of justice, the 

witness should attend to give oral evidence. 

b) in any other case — the magistrate is of the opinion that there are 

substantial reasons why, in the interests of justice, the witness should 

attend to give oral evidence. 
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66. Once the service and reply orders under s 75 have been complied with, and 

any applications for directions under s 91 are determined, the case will be 

set down for a committal hearing.  

67. At the Downing Centre and Central Local Courts, the following procedure 

will apply from the commencement date. Similar procedures may be 

adopted at other Local Courts. 

68. When the order is made under s 75 for service of statements, a date will be 

fixed for reply to the brief before the Registrar. 

69. If, on the reply date, no application is made for a s 91 direction, the matter 

will proceed as a “paper committal” before a magistrate, on that day if 

possible, or be listed in the “paper committal diary”. 

70. If an application is to be made for a s 91 direction, the matter will be listed 

by the Registrar in the “short matters diary” to be heard before a magistrate. 

71. If, subsequently, a direction is given, the matter will be then listed for 

hearing to allow witnesses to attend to give oral evidence. If a direction is 

refused the matter will proceed as a paper committal. 

72. In either event, the magistrate hearing the application for a s 91 direction 

will be regarded as being part-heard in the matter. 

73. Magistrates should ensure that the areas of and the reasons for the cross-

examination are precisely and clearly set out so as to assist if the magistrate 

is required to make a ruling under s 91(7) as to whether particular cross-

examination is within the areas and reasons agreed upon for the cross-

examination.  
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74. If the cross-examination is not within the areas and reasons given for the 

direction, then such cross-examination should not be allowed unless the 

magistrate is either satisfied that there are substantial reasons why, in the 

interests of justice, the witness should be cross-examined in relation to such 

matters: s 91(7).  

75. If an election is made, and an offence listed in Table 1 or Table 2 of Sch 1 is 

dealt with on indictment, and a plea of not guilty is entered, the court will 

make orders under s 75 of the Criminal Procedure Act 1986 for service of 

statements.  

76. If the prosecutor does not appear in person, or by way of legal counsel, 

when the accused person appears before the court, the accused person is 

to be discharged, unless the Magistrate thinks it is proper to adjourn the 

hearing: s 61. 

77. Evidence may commence or continue to be taken in the absence of an 

accused person who has not been excused from attending if no good and 

proper reason is shown for the absence of the accused person, a copy of 

the witness statements and exhibits have been served on the accused 

person and the accused person has been informed of the time set by the 

magistrate for the hearing: s 73 . 

78. The evidence for the prosecution shall only be taken if the accused person 

has been served with a copy of any written statement to be tendered and 

the accused person has been informed of the time of the committal hearing: 

s 74–5. 

EVIDENTIARY MATTERS 
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79. During a committal hearing a magistrate may not exclude evidence on any 

of the grounds set out in s 90 (Discretion to exclude admissions) or Pt 3.11 

of the Evidence Act 1995: s 70 Criminal Procedure Act. The index to Part 

3.11 is extracted below : 

 

Part 3.11 Discretionary and mandatory exclusions 
 

135 General discretion to exclude evidence 

 

136 General discretion to limit use of evidence 

 

137 Exclusion of prejudicial evidence in criminal proceedings 

 

138 Exclusion of improperly or illegally obtained evidence 

 

139 Cautioning of persons 

 

80. These issues must remain for the exercise of the discretionary powers of 

the trial judge. Whereas, in a summary hearing a magistrate hearing a 

matter may refuse to admit evidence or limit the use of evidence on 

discretionary grounds as are set out in Pt 3.11 of the Evidence Act 1995 

(NSW).  

81. At any stage during the committal hearing the magistrate may end the 

examination or cross-examination on any particular matter of any witness 

giving evidence for the prosecution or the defence if he or she is satisfied 

that further examination or cross-examination on the matter will not help the 
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magistrate to make the initial determination under s 62 or a decision under s 

64 : s 68 . 

Magistrate's discretion regarding evidence 

82. In the decision of Dodd v DPP [2003] NSWSC 942; BC200306249 , Dowd J 

held that appellate courts would not interfere with the exercise of a 

magistrate's discretion in the admission of evidence, which were not, in 

effect, final determinations. In this decision, the magistrate admitted an 

ERISP transcript of the spouse of the accused, pursuant to section 65(2)(d) 

of the Evidence Act 1995. 

83. The short judgment is extracted and annexed hereto. 

Admissibility of statements in committal proceedings 

84. Written statements tendered by the prosecutor are admissible in committal 

proceedings as evidence to the same extent as if it were oral evidence: s 

78. The prosecutor must serve upon the accused person a copy of the 

written statements relating to the offence and copies of any proposed 

exhibits within a time specified by the magistrate: s 75 . Recordings of 

interviews with children conducted by an investigating official, during which 

the child was questioned in connection with the investigation of the 

commission or possible commission of the offence (as referred to in the 

Evidence (Children) Act 1997) are admissible provided s 76 is complied 

with. In certain circumstances, upon application by a prosecutor a 

magistrate may admit prosecution evidence that is not in the form of a 

written statement admissible in evidence: s 77(2) . If an application under s 

77(2) to admit prosecution evidence is refused the magistrate may adjourn 
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the committal proceedings to enable an appropriate written statement to be 

prepared: s 77(3) . The magistrate may dispense with certain requirements 

for written statements: s 90 . The main provisions in Div 3 concerning 

written statements and their admissibility in committal proceedings are 

reproduced below.  

85. Chapter 3 Pt 2 Div 3 of the Criminal Procedure Act (ss 71–96) deals with 

prosecution evidence in committal proceedings. Evidence for the 

prosecution must be given by written statements that are admissible as 

evidence and which comply with the applicable rules or regulations in 

relation to the statement and any associated exhibits or documents: s 74 . 

Further consideration of Special and Substantial Reasons 

86. Inadvertent use of "special reasons" as against "substantial reasons" in an 

ex tempore judgment in circumstances where the magistrate was 

endeavouring to apply the correct test may result in a failure to 

constructively exercise jurisdiction when determining the issue: Evans v 

DPP [2000] NSWSC 391; BC200002742 at 17–22 . 

87. There is no general discretion. When "special reasons" or "substantial 

reasons" are shown why in the interests of justice an order should be made 

for the attendance of a witness then the magistrate is obliged to make the 

appropriate order: O'Hare v DPP [2000] NSWSC 430; BC200005032 at 17 . 

 

Section 48E of the Justices Act and the relation to ss 91 and 93 of the 

Criminal Procedure Act 1986 
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88. The legislative scheme dealing with committal proceedings which preceded 

Ch 3 of the Criminal Procedure Act 1986 was contained in Pt 4, Subdiv 7A 

(ss 48–88I) of the now repealed Justices Act 1902. The scheme for 

directing a witness to attend was contained in s 48E. In the case of a victim 

of an offence involving violence, s 48E(2)(a) provided that a magistrate 

could direct a witness to attend if there were "special reasons why, in the 

interests of justice" the witness should attend to give oral evidence. In the 

case of any other witness, s 48E(2)(b) provided that a magistrate could 

direct a witness to attend if there were "special reasons why, in the interest 

of justice" the witness should attend to give oral evidence. Cases dealing 

with the construction and application of s 48E(a) & (b) of the Justice Act are 

directly applicable to ss 91 and 93 of the Criminal Procedure Act 1986. 

 

Court has power to order attendance of witness upon whom the Crown 

does not rely 

89. The question of whether a magistrate has jurisdiction to order the 

attendance of a witness upon whose statements the prosecution no longer 

rely upon was considered in Tanswell v Kearney (1998) 102 A Crim R 151; 

BC9802423 :  

I agree that the use of the word "witness" in subs (2) is no more than a 

recognition that anyone who has made a statement in accordance with 

the Subdivision may acquire that status. So much is clear from the formal 

requirements imposed by s 48C , to which I have referred. In any event, 

the purpose of subs (2) is to set out the bases upon which a person who 
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has made a statement might be required to attend the proceedings, so 

as necessarily to become a witness. 

… 

Accordingly, I am satisfied that the learned magistrate fell into error when 

he held that he had no jurisdiction to entertain an application under s 48E 

in respect of the authors of statements made and served pursuant to 

Subdivision 7A, but upon which the prosecution did not intend to rely. 

 

Defence evidence 

90. Chapter 3 Pt 2 Div 4 (ss 97 and 98) deals with defence evidence in 

committal proceedings. The sections provide:  

Evidence for accused person 

97  

(1) The Magistrate must give the accused person an opportunity to give 

evidence in the committal proceedings or to call any witness on the 

accused person’s behalf. 

(2) An accused person may make full answer and defence. An accused 

person may give evidence and may examine and cross-examine the 

witnesses giving evidence for the accused person or for the prosecution, 

respectively. 

Note. For other provisions applying to evidence in committal 

proceedings, see the Evidence Act 1995. 
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Other evidence about accused person 

98 Nothing in this Part prevents the prosecutor from giving in evidence 

any admission or confession or other statement by the accused person, 

made at any time, which is by law admissible as evidence against the 

accused person. 

 

91. Before an accused gives evidence he must be given a warning: section 

63(1) Criminal Procedure Act 1986. 

The Warning 

92. For the purposes of section 63 (1) of the Act, the warning given by a 

Magistrate is to be in the following form:  

Before you say anything in answer to the charge, you should know that 

you do not have to say anything unless you want to. However, if you do 

say something, it may be recorded and used against you at your trial. 

You should understand that, if a promise of favourable treatment has 

been made to you if you make admissions as to your guilt, that promise 

cannot be relied on. Similarly, you have nothing to fear from any threat 

that may have been made to you to persuade you to make any 

admission as to your guilt. However, even if you have received any such 

threat or promise, anything you say now may still be used against you at 

your trial. 

Do you want to say anything in answer to the charge? Do you want to 

give any evidence in relation to the charge? Do you want to call any 

witnesses on your behalf? 
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93. Despite any of the above, the magistrate may, at any time, on the 

application of the accused person and with the consent of the prosecutor, 

commit the accused person for trial: s 68 .  

Application to waive committal hearing  

 

94. Section 68 Criminal Procedure Act provides that on the application of the 

defendant and with the consent of the prosecutor, the magistrate may at 

any time commit the defendant for trial. The application should be in a form 

that complies with cl 9 Local Courts (Criminal and Applications Procedure) 

Rule 2003.  

95. The following is a suggested procedure for dealing with such applications: 

1. The prosecution tenders the statements in the brief which has been 
served on the defendant and those statements are admitted into evidence 
and marked as exhibits.  

2. The defendant applies for a waiver of the committal, with the consent of 
the prosecutor by the tender of the approved form signed by the 
prosecution.  

96. The defendant is then committed for trial — do not overlook the usual 

requirement to hand the defendant a copy of the two notices setting out the 

defendant’s rights under the Bail Act, and explaining the provision of legal aid 

and the position if the defendant intends at trial to rely on an alibi defence.  

 

Copy of transcript of evidence and witnesses' statements available to the 

accused person 
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97. An accused person who is committed for trail or sentence is entitled to 

obtain one copy of the transcript of evidence taken at the committal 

proceedings, and any written statements tendered at the proceedings: s 

114 . 

When costs may be awarded to accused persons in committal 

proceedings 

98. Chapter 3 Pt 2 Div 7 (ss 116–120) deals with the making of a costs order 

against a prosecutor for the payment of an accused person's professional 

costs in defending a committal proceeding and upon adjournment of a 

committal proceeding.  

When costs may be awarded to accused persons  

116  

(1) A Magistrate may at the end of committal proceedings order that the 

prosecutor pay professional costs to the registrar, for payment to the 

accused person, if:  

(a)  the accused person is discharged as to the subject-matter of the 

offence or the matter is withdrawn, or 

(b)  the accused person is committed for trial or sentence for an 

indictable offence which is not the same as the indictable offence the 

subject of the court attendance notice. 

(2) The amount of professional costs is to be the amount that the 

Magistrate considers to be just and reasonable. 

(3) The order must specify the amount of professional costs payable. 
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(4) If the accused person is discharged, the order for costs may form part 

of the order discharging the accused person. 

(5) In this section:  

professional costs  

means costs (other than court costs) relating to professional expenses 

and disbursements (including witnesses’ expenses) in respect of 

proceedings before a Magistrate. 

Limit on circumstances when costs may be awarded against a 

public officer  

117  

(1) Professional costs are not to be awarded in favour of an accused 

person in any committal proceedings unless the Magistrate is satisfied as 

to any one or more of the following:  

(a)  that the investigation into the alleged offence was conducted in an 

unreasonable or improper manner, 

(b)  that the proceedings were initiated without reasonable cause or in 

bad faith or were conducted by the prosecutor in an improper manner, 

(c)  that the prosecution unreasonably failed to investigate (or to 

investigate properly) any relevant matter of which it was aware or ought 

reasonably to have been aware and which suggested either that the 

accused person might not be guilty or that, for any other reason, the 

proceedings should not have been brought, 



 42	  

(d)  that, because of other exceptional circumstances relating to the 

conduct of the proceedings by the prosecutor, it is just and reasonable to 

award costs. 

(2) This section does not apply to the awarding of costs against a 

prosecutor acting in a private capacity. 

(3) In this section:  

professional costs  

means costs (other than court costs) relating to professional expenses 

and disbursements (including witnesses’ expenses) in respect of 

proceedings before a Magistrate. 

Costs on adjournment 

118  

(1) A Magistrate may in any committal proceedings, at his or her 

discretion or on the application of the prosecutor or an accused person, 

order that one party pay costs if the matter is adjourned. 

(2) An order may be made only if the Magistrate is satisfied that the other 

party has incurred additional costs because of the unreasonable conduct 

or delay of the party against whom the order is made. 

(3) An order may be made whatever the result of the proceedings. 

 

Committals: Open, Closed, and Non-Publication Orders 
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99. Generally, committal proceedings are to be in open court, that is open to the 

public and the media: s. 56 Criminal Procedure Act This general rule is 

subject to some statutory and common law exceptions.  

100. The name of an accused can be suppressed if it is necessary to 

secure the proper administration of justice: C v R (1993) 67 A Crim R 562 at 

565.  

101. In sexual assault cases (in particular in this context indecent assault), 

the court can close the court (s. 291 Criminal Procedure Act) and can also 

forbid the publication of part or all of the evidence (s. 292 Criminal 

Procedure Act).  

102. Such an order can include suppression of the name of the accused: 

Crampton v DPP (NSW C of A, 7/7/1997). In a decision about the 

predecessor of this section, it was held that the interests of the accused 

were relevant in determining whether or not to make an order forbidding 

publication: Nationwide News v District Court of NSW (1996) 40 NSWLR 

486. 

Joint or separate committal proceedings 

103. A magistrate has a discretion as to whether or not committal 

proceedings are heard against two accused persons together and an 

accused has no legal right to demand a separate hearing: R v Camberwell 

Green Stipendiary Magistrate; Ex parte Christie [1978] QB 602; 2 All ER 

377; Loubatie v DPP (1994) 77 A Crim R 28; BC9403379. The judgment in 

Loubatie is annexed. 
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104. Where a large number of persons were charged with the one crime 

(eg conspiracy), it was open to a magistrate to deal with the committal 

proceedings against groups of accused persons and it was not necessary to 

hear the committal proceedings against all accused together: Moss v Brown 

[1979] 1 NSWLR 114.  

105. In committal proceedings involving several accused, a prosecutor is 

entitled to close his or her case against one accused person and the 

magistrate may either commit or discharge one accused person in such 

circumstances notwithstanding that the prosecution case against co-

accused has not been closed: Fermia v Hand (1984) 1 FCR 336; 53 ALR 

731. 

Alibi – CPA s 150 

106. It is important for the magistrate to ensure that the appropriate form in 

relation to an alibi defence is served upon the accused person by the 

registrar of the court. Proof of such service may be important if the accused 

person seeks to raise an alibi defence at his or her trial, not having been 

given the necessary notice. If the conduct of the committal indicates that an 

alibi defence will be raised, it may be appropriate to give some further 

explanation as to the contents of the form and the obligations placed on the 

defendant.  

BAIL 

107. If the defendant is committed for trial, the magistrate should consider 

the question of bail in the usual manner. 
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Appeal from or review of committal proceedings 

Court of Criminal Appeal 

108. An application for leave to appeal lies to the Court of Criminal Appeal 

from an interlocutory judgment or order given or made in committal 

proceedings under s 5F Criminal Appeal Act. 

109. The rejection by a magistrate of a claim for public interest immunity 

with respect to a subpoena served upon the Commissioner of Police during 

committal proceedings is an interlocutory order for the purpose of s 5F: 

Attorney-General (NSW) v Stuart (1994) 34 NSWLR 667; 75 A Crim R 8; 

BC9405113, as is the rejection by a magistrate of a claim for public interest 

immunity during evidence: Director of Public Prosecutions v Smith (1996) 

86 A Crim R 308; BC9601667; 3 Crim LN 25 [556]. 

110. The refusal of a magistrate to require the attendance of a complainant 

for cross-examination at committal proceedings is not an interlocutory 

judgment or order but a ruling on an application for a direction: R v Colby 

(1995) 84 A Crim R 125; BC9506819; (1996) 3 Crim LN 6 [525] and so is 

not a matter falling within s 5F. 

111. The Attorney-General or Director of Public Prosecutions may appeal 

to the Court of Criminal Appeal under s 5F as of right: s 5F(2). Any other 

party to committal proceedings may appeal under s 5F with the leave of the 

Court of Criminal Appeal or if the magistrate certifies that the judgment or 

order is a proper one for determination on appeal: s 5F(3).  

 

Supreme Court 
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112. It has been held that common law prohibition and certiorari are not 

available with respect to committal proceedings: Ex parte Cousens; Re 

Blacket (1946) 47 SR (NSW) 145; 63 WN (NSW) 228; Waterhouse v 

Gilmore (1988) 12 NSWLR 270 at 275–6; cf Grassby v R (1989) 168 CLR 1 

at 15; 87 ALR 618 at 627; BC8902704 where it was said that the question 

whether a magistrate conducting committal proceedings may be subject to 

prohibition remains undecided. As to the availability of prerogative relief to 

prevent a magistrate proceeding with committal proceedings where no 

jurisdiction exists, see Connor v Sankey [1976]2 NSWLR 570; (1976) 21 

ALR 317. 

113. Relief in the nature of mandamus may lie under ss 65 and 69 

Supreme Court Act at [20-20,575] and [20-20,585] with respect to 

committal proceedings. See Waterhouse v Gilmore (1988) 12 NSWLR 270 

at 276; Saffron v DPP (1989) 16 NSWLR 397 at 399, 418–20; 43 A Crim R 

1. 

114. Declaratory relief is available with respect to committal proceedings, 

however the beneficial jurisdiction to grant declaratory relief should not be 

used as a means of appeal except in special circumstances, nor is there a 

basis for the exercise of the Supreme Court's discretion to grant declaratory 

relief where its only effect is to usurp a magistrate's exclusive authority: 

Waterhouse v Gilmore, above, at 276–7; Foley v Molan (NSWSC, Levine J, 

20 August 1993, unreported, BC9301863).  

Federal Court 

115. A magistrate's decision in a committal proceeding while exercising 

federal jurisdiction is reviewable under the Administrative Decisions 
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(Judicial Review) Act 1977 (Cth): Lamb v Moss (1983) 49 ALR 533; 76 FLR 

296. 

 

District Court 

116. There is no appeal to the District Court with respect to committal 

proceedings: Waterhouse v Gilmore (1988) 12 NSWLR 270 at 275. Where 

a costs order was made against the informant prior to 1 March 1999 under 

s 41A Justices Act, an appeal lay to the District Court under repealed s 122 

Justices Act: Acuthan v Coates (1986) 6 NSWLR 472 at 484; 24 A Crim R 

304 at 316; BC8600588. 

 

Discretionary factors 

117. The undesirability of the Supreme Court intervening in committal 

proceedings has been stressed: Waterhouse v Gilmore, above at 277; 

Loubatie v DPP (1994) 77 A Crim R 28 at 35–6; BC9403379. 

118. The Federal Court has stressed that the power of review will be 

exercised only in most exceptional circumstances, especially where the 

question relates to a decision made by a magistrate in the course of the 

hearing: Foord v Whiddett (1985) 6 FCR 475; 60 ALR 269; Forsyth v 

Rodda (1989) 87 ALR 699; Pan Laboratories Pty Ltd v Lyon (1995) 78 A 

Crim R 498. 

119. The undesirability of fragmenting the criminal process has been 

stressed: Yates v Wilson (1989) 168 CLR 338 at 339. The court will take 
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into account the power of the DPP to override any decision relating to the 

magistrate's order at committal: Parker v Taylor (1994) 68 ALJR 496. 

120. It is the role of the DPP to determine the charge upon which a person 

is to be tried upon indictment, not the role of the committing magistrate: see 

s 7 Director of Public Prosecutions Act 1986. 

121. As a general rule, where a bill has been found, such finding is not 

examinable by the courts: Grassby v R (1989) 168 CLR 1 at 13–15; 87 ALR 

618; BC8902704; Sergi v DPP (NSWCA, Kirby P, Meagher and Handley 

JJA,  40518/1991  40518/1991 , 10 September 1991, unreported, 

BC9101577); Burns v Barnett (NSWSC, Studdert J, 1 October 1993, 

unreported). The court has refused to intervene where a bill of indictment 

has been found: Vortouni v McDonald (NSWCA, Mahoney, Handley and 

Powell JJA, 16 February 1995, unreported, BC9504205); (1995) 2 Crim LN 

19 [332]. 

 

[s 91] Appeal from or review of refusal to give direction 

122. The decision of a magistrate declining to give a direction for the 

attendance of a witnes is not an interlocutory judgment or order from which 

an appeal lay to the Court of Criminal Appeal under s 5F Criminal Appeal 

Act 1912: R v Colby (1995) 84 A Crim R 125; BC9506819; (1996) 3 Crim 

LN 6 [525].  

123. The avenue for relief is an application to the Administrative Law 

Division (or Common Law Division) for the purpose of obtaining relief on 

administrative law grounds: R v Colby, above at 128–9. 
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124. The nature of appellate and prerogative relief available with respect to 

an order under ss 91 and 93 was considered in Director of Public 

Prosecutions v O’Conner (2006) 181 A Crim R 294; [2006] NSWSC 458; 

BC200603474 at [37]–[45]. 

 

[s 93] Appeal from or review of refusal to give direction 

125. The decision of a magistrate declining to give a direction for the 

attendance of a witness is not an interlocutory judgment or order from 

which an appeal lay to the Court of Criminal Appeal under s 5F Criminal 

Appeal Act 1912: R v Colby (1995) 84 A Crim R 125; BC9506819; (1996) 3 

Crim LN 6 [525].  

126. The avenue for relief is an application to the Administrative Law 

Division (or Common Law Division) for the purpose of obtaining relief on 

administrative law grounds: R v Colby, above at 128–9.  

127. The nature of appellate and prerogative relief available with respect to 

an order under ss 91 and 93 was considered in Director of Public 

Prosecutions v O’Conner (2006) 181 A Crim R 294; [2006] NSWSC 458; 

BC200603474 at [37]–[45]. 

 

 

C P Taylor 

August 2015 
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Criminal Procedure Act 1986 No 209 

Criminal Procedure Act 1986 No 209 

Current version for 8 July 2015 to date (accessed 4 August 2015) 

Chapter 3 Part 2 Division 2 Section 55 << page >> 

55   Magistrate to conduct proceedings 

Committal proceedings are to be conducted and determined by a Magistrate. 

56   Committal proceedings to be heard in open court 

(1)  Committal proceedings are to be heard as if in open court. 

(2)  This section is subject to any other Act or law. 

(3)  For the purpose only of facilitating the use of an electronic case 

management system established under the Electronic Transactions Act 

2000 in committal proceedings, the hearing of a matter may be conducted in 

the absence of the public, with the consent of the parties to the proceedings 

concerned, if the matter: 

(a)  arises after the first appearance of the accused person in committal 

proceedings, and 

(b)  is of a procedural nature, and 

(c)  does not require the resolution of a disputed issue, and 

(d)  does not involve a person giving oral evidence. 

57   Part does not affect nature of committal proceedings 
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Nothing in this Part alters the nature of a committal proceeding from that existing 

immediately before the commencement of this section. 

58   Place of hearing 

(1)  A Magistrate may transfer committal proceedings to another Magistrate in 

another place, if satisfied that:  

(a)  the principal witnesses to prove the offence live in another place where the 

offence is alleged to have been committed, or 

(b)  for any other reason, it is in the interests of justice to do so. 

(2)  The Magistrate may, subject to the Bail Act 1978, make orders necessary to 

enable the accused person to be brought before the other Magistrate and to be 

dealt with according to law. 

59   Application of other procedural provisions to committal proceedings 

The following provisions of this Act apply, subject to any necessary modifications, 

to committal proceedings conducted by a Magistrate in the same way as they 

apply to proceedings for offences before the Local Court:  

(a)  sections 30, 31, 36, 37, 38, 39, 40, 41 and 44, 

(b)  Part 3 (Attendance of witnesses and production of evidence in lower courts) of 

Chapter 4, 

(c)  Part 4 (Warrants) of Chapter 4. 

60   Time for taking prosecution evidence 
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(1)  On the first return date for a court attendance notice in any committal 

proceedings, or at such later time or times as the Magistrate determines, the 

Magistrate must set:  

(a)  the date, time and place for taking the prosecution evidence and the time 

within which written statements, and copies of any proposed exhibits identified 

in the statements (or a notice relating to inspection of them), must be served on 

the accused person, and 

(b)  the time within which the accused person must serve on the prosecutor any 

notice requesting the attendance of a person who made a written statement. 

Note. Prosecution evidence is to be given by written statements (see Division 3). 

(2)  The registrar must notify the accused person of the date, time and place, and 

any other time set by the Magistrate, if the accused person is not present. 

(3)  A registrar may exercise the Magistrate’s functions under this section. 

61   Discharge of accused person if prosecutor not present for taking of 

evidence 

(1)  If the prosecutor fails to appear on the day and at the time and place set for 

taking prosecution evidence in any committal proceedings, the Magistrate must:  

(a)  discharge the accused person as to the offence the subject of the 

proceedings, or 

(b)  if the Magistrate thinks it appropriate, adjourn the hearing to a specified time 

and place. 
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(2)  The adjournment must not exceed 8 days or such longer period as the 

accused person may consent to. 

(3)  Subsection (2) does not apply if the accused person is refused bail (as 

referred to in section 25 of the Bail Act 1978).  

Note. Section 25 of the Bail Act 1978 specifies the maximum period for 

adjournments if bail has been refused. 

62   Prosecution evidence and initial determination 

(1)  The Magistrate must take the prosecution evidence in accordance with 

Division 3 and must determine whether the prosecution evidence is capable of 

satisfying a jury, properly instructed, beyond reasonable doubt that the accused 

person has committed an indictable offence. 

(2)  The Magistrate must discharge the accused person in relation to the offence 

if, in any committal proceedings, after all the prosecution evidence is taken and 

after considering all the evidence before the Magistrate, the Magistrate is not of 

the opinion that, having regard to all the evidence before the Magistrate, the 

evidence is capable of satisfying a reasonable jury, properly instructed, beyond 

reasonable doubt that the accused person has committed an indictable offence. 

63   Where prosecution evidence sufficient to satisfy jury 

(1)  If in any committal proceedings, after all the prosecution evidence is taken 

and after considering all the evidence before the Magistrate, the Magistrate is 

of the opinion that, having regard to all the evidence before the Magistrate, the 

evidence is capable of satisfying a reasonable jury, properly instructed, beyond 

reasonable doubt that the accused person has committed an indictable offence, 
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the Magistrate must give the accused person an opportunity to answer the 

charge and a warning in the form prescribed by the rules. 

(2)  The Magistrate must proceed to take any statement by or any evidence 

adduced by the accused person in accordance with Division 4. 

(3)  If the accused person is not present, the Magistrate may make a decision 

under section 64 without complying with subsection (2). 

(4)  If the accused person is a corporation and the corporation appears by a 

representative, the representative may answer the charge on behalf of the 

corporation. 

64   Decision about committal 

When all the prosecution evidence and any defence evidence have been taken in 

committal proceedings, the Magistrate must consider all the evidence and 

determine whether or not in his or her opinion, having regard to all the evidence 

before the Magistrate, there is a reasonable prospect that a reasonable jury, 

properly instructed, would convict the accused person of an indictable offence. 

65   Committal 

(1)  If the Magistrate is of the opinion that there is a reasonable prospect that a 

reasonable jury, properly instructed, would convict the accused person of an 

indictable offence, the Magistrate must commit the accused person for trial. 

(2)  In the case of an accused person that is a corporation, the Magistrate may, if 

of that opinion, make an order authorising an indictment to be filed for the 
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offence named in the order or for such other offence as the Attorney General or 

Director of Public Prosecutions considers proper. 

(3)  The making of an order under subsection (2) is taken to be committal for trial. 

66   Discharge 

If the Magistrate is not of the opinion that there is a reasonable prospect that a 

reasonable jury, properly instructed, would convict the accused person of an 

indictable offence, the Magistrate must immediately order the accused person 

to be discharged in relation to the offence. 
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Dowd J 

1 

This was an appeal by way of summons from a decision by the learned Magistrate, the second defendant, who filed a submitting appearance, seeking an order 
granting leave to Eliza Georgia Dodd, the plaintiff, to appeal against the decision of the second defendant in respect of a prosecution commenced by the first 
defendant, the Director of Public Prosecutions ("the DPP") against the plaintiff. 

2 

The orders sought, after amendment, were: 

1. 

An order under s 104(3) of the Justices Act 1902 granting leave to the plaintiff to appeal against the decision of the second defendant dated 12 May 2003; 

 

2. 

A declaration that the second defendant erred in law in admitting into evidence in committal proceedings against the plaintiff an ERISP tape and transcript 
between Senior Constable Brett Barnes and Nathan John Mearns dated 24 August 2001; 

 

3. 

An order that the matter be remitted to the second defendant to be dealt with according to law; 

 

4. 

An order as to costs. 

 

Facts 
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3 

The committal proceedings were brought against the plaintiff consequent upon a search of a flat at North Richmond on 24 August 2001, the premises being 
occupied by the plaintiff, her de facto husband Nathan Mearns and a friend of both, one Wilton. The lease was in the name of Mearns and Wilton. 

4 

The committal proceedings commenced on 24 March 2003 at the Penrith Local Court wherein it was alleged against the plaintiff two charges of Deemed Supply of 
a Prohibited Drug: 

i. 

That on 24 August 2001 in Richmond in the state of NSW the plaintiff did supply a prohibited drug, being 69.53 grams of methylamphetamine; and 

 

ii. 

That on that same day at the same location the plaintiff supplied a prohibited drug, lysergide, being 35 doses. 

 

5 

The plaintiff was charged on 28 August 2001. Mearns was also charged with offences relating to the possession of drugs and other items found on the premises, 
but these charges were withdrawn by the DPP in September 2002. Mearns had participated in an ERISP with police on the day of the search of premises, the 
plaintiff having declined to participate in an interview. 

6 

In the committal proceedings the DPP sought to call evidence from Mearns who objected under s 18 of the Evidence Act 1995 ("the Act") to giving evidence. The 
learned Magistrate upheld that claim and did not require Mearns to give evidence. 

7 

Section 18 of the Act relates to criminal proceedings and permits a spouse or de facto spouse to object to giving evidence or evidence of a communication 
between the person and the defendant as a witness for the prosecution. The section provides that the person must not be required to give evidence if the court 
makes a finding that harm would or might be caused to the relationship between the person and the defendant if the person gives the evidence and the nature 
and harm outweighs the desirability of the evidence being given. It then sets out a series of criteria to be taken into account, including the nature and gravity of 
the offence, the substance and importance of the evidence to be given, the nature of the relationship and whether the evidence was of a confidential nature. 

8 

The essential parts of the prohibited drugs were located in a handbag found under the bed in the main bedroom occupied by the plaintiff and Mearns, the latter 
identifying that the plaintiff owned the handbag. This evidence was supported by Wilton. 

9 

After the determination that Mearns did not have to give evidence, the DPP then sought to have admitted a transcript of the ERISP, in which Mearns participated, 
under s 65 of the Act, on the basis that the maker of the ERISP was "unavailable ". 

10 

At the March hearing, notice provisions as required by s 65 of the Act had not been complied with, nor had the segments of the interview, on which counsel was 
to rely against the plaintiff, been removed. Proceedings were adjourned to 12 May 2003, at which time two issues were canvassed, first, the application of Pt 7A 
of the now repealed Justices Act 1902 and the application of s 65(2)(b) and (c) of the Act. The learned Magistrate admitted the edited ERISP of Mearns as an 
exception to the hearsay rule on the basis of the unavailability of the witness Mearns as a result of his Worship's earlier ruling under s 18 of the Act. 

11 

Section 65 is relevantly in the following terms: 

" 

65. Exception: criminal proceedings if maker not available 

(1) 

This section applies in a criminal proceeding if a person who made a previous representation is not available to give evidence about an asserted fact. 

 

(2) 
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The hearsay rule does not apply to evidence of a previous representation that is given by a person who saw, heard or otherwise perceived the representation 
being made, if the representation was: 

(a) 

made under a duty to make that representation or to make representations of that kind, or 

 

(b) 

made when or shortly after the asserted fact occurred and in circumstances that make it unlikely that the representation is a fabrication, or 

 

(c) 

made in circumstances that make it highly probable that the representation is reliable, or 

 

(d) 

against the interests of the person who made it at the time it was made. 

 

 

(3) 

... 

 

" 

12 

The learned Magistrate, in admitting the edited ERISP of Mearns, relied on R v Suteski (2002) NSWCCA 509. His Worship took into account that having regard to 
the circumstances in which the statement was made, it being the same day as the video search was conducted, the ERISP was largely a recapitulation of the 
matters evidenced in the video search which had been admitted in evidence, in which video the witness was invited to make comments. 

13 

His Worship found that Mearns had been appropriately cautioned and had an acute awareness of his right not to reply, on occasions, and, whilst the interview 
was certainly not a spontaneous admission of what had happened, it was certainly voluntary. 

14 

His Worship found that s 65(2)(d) of the Act had not been made out as not being a statement against interest. With respect, it is difficult to disagree with the 
learned Magistrate as no statement sought to be admitted could clearly be characterised as against Mearns' interest. His Worship found that, in the circumstances 
under which the interview was conducted and the manner of the answering of the questions, the evidence produced was reliable evidence and that it was made 
shortly after the asserted fact and in circumstances that make it unlikely that the representation is a fabrication. This did not mean that Mearns was incapable of 
fabricating. His Worship's ruling simply related to the evidence that was tendered. 

15 

The first issue to be resolved is as to whether the ruling on admissibility by the learned Magistrate was an "order" to which s 104(3) of the Justices Act applies. 
Counsel for the plaintiff submitted that it was such an order and relied on the ruling in R v Lisoff (1999) NSWCCA 364 where the effect of the ruling was to 
prevent the Crown from making out its case. 

16 

A second question that arises in terms of the requirements of s 104 of the Justices Act is as to whether the issue involves a question of law alone or a question of 
mixed law and fact, in that latter case, requiring the leave of the court. 

17 

The question of admission of the evidence being the decision made by the learned Magistrate was largely one of fact but clearly issues of law arose. It seems to 
me that this was therefore a matter requiring leave. Section 104 of the Act requires that an "order" be made to permit an appeal. It seems to me that a ruling on 
admissibility of evidence of this nature in committal proceedings is not such an order as to terminate the proceedings. The discretion which the Crown or the DPP 
can exercise in issuing an ex-officio indictment means that, even if a defendant is not committed, that matter can be taken before a court to determine guilt. 

18 
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In any event, this court has a long standing practice reflecting reluctance to interfere in the course of committal proceedings (R v Colby (1995) 84 A Crim R 
125; Wilson v DPP (2002) NSWSC 935), notwithstanding that it is submitted that the Court of Criminal Appeal in R v Ambrosoli (2002) NSWCCA 386 set out the 
approach to be taken under s 65(2) of the Act, which was not followed by his Worship. 

19 

I cannot see that his Worship erred in the application of the relevant law in Ambrosoli or Williams v R (2000) 119 A Crim R 490. 

20 

I do not, in any event, see that the difference in circumstances between the current proceedings and those in Suteski, being that the principles in Suteski do not 
apply. It is, however, not necessary for the court to decide the issue of the exercise of his Worship's discretion in the admission of the evidence, even though, as 
I have indicated, it appears to me to be correct. This court should not interfere in rulings on evidence which are not, in effect, final determinations. 

21 

Not only the ruling appealed from, but the ruling under s 18 of the Act, may be reheard in any trial arising either out of the committal in these proceedings or in 
an ex-officio indictment if there be no committal. Both of those rulings will have the benefit of Pt 3.11 of the Act to assist the court in determining the questions 
that will then arise in determining issues of admissibility of evidence. 

22 

This court should not be used to examine rulings on evidence. Rulings on evidence may be revisited at any stage during a trial or committal proceedings and 
looked at with the advantage of any additional evidence that may subsequently be admitted. To determine a ruling on evidence at any particular stage of 
committal proceedings would be an unwarranted interference with the administrative process which is involved in committal proceedings. 

23 

Although it does not appear to me that a declaration under s 75 of the Supreme Court Act 1970 is appropriate as the case is not "most exceptional" (Waterhouse 
v Gilmore & ors (1988) 12 NSWLR 270 at 267-277; Connor v Sankey (1976) 2 NSWLR 570) that determination does not have to be made in these proceedings. 

24 

I consider that the plaintiff having failed, that there should be an order against her as to costs. 

25 

As these proceedings seem to me to be an inappropriate use of s 104 of the Justices Act I make the following orders: 

i. 

That leave to appeal be granted; 

 

ii. 

That the appeal be dismissed; and 

 

iii. 

That the plaintiff pay the defendant's costs of the proceedings. 

 

 Orders | Top 

Leave to appeal be granted; appeal dismissed; plaintiff to pay defendant's costs of the proceedings. 
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S E O'Connor (Second Defendant) 
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10349/00 - CLARA LYNETTE EVANS  v  DEPARTMENT OF PUBLIC PROSECUTIONS 

1   This is an appeal by way of summons under s.104(3) of the Justices Act 1902 ("the Act") whereby the applicant appeals to this Court against an 
order made in committal proceedings on a ground that involves a question of law alone but only with the leave of the Supreme Court.   

2   I have heard the leave application and the substantive appeal as one submission with the concurrence of the parties and I commend them for that 
sensible course. 

3   The issue that arose before the learned Magistrate was an order made by Mr Cocks M on Thursday 25 November 1999 in an application made 
before him on behalf of the applicant for an order under s 48E(2)(b) that a witness attend to be cross-examined in relation to a matter that I will 
outline shortly.   

4   This summons, as well as seeking leave, seeks as a substantive order that the order refusing the attendance of the Crown witness, Betty Simmons, 
to give oral evidence be quashed and to substitute an order ordering her to attend for such purpose.  Alternatively, seeking an order that the 
Magistrate determine the S 48E application and direct Betty Simmons to attend.  I have already made an order extending the time for filing of the 
summons by the consent of the respondent. 

5   The committal proceedings involved a charge under s.112(2) of the Crimes Act 1900 ("the Crimes Act") being a charge against the applicant that 
she did break and enter the house of Betty Simmons and did commit a felony, namely an assault on Simmons occasioning her actual bodily harm in 
circumstances of aggravation, namely, the applicant maliciously inflicting bodily harm on Simmons.  There was in fact a back-up charge which does 
not involve the element of break, enter and steal but that is, in this application, beside the point, since it is the substantive charge or a more serious 
charge which is before that Local Court. 

6   The facts before the Magistrate were that on 23 June 1999 the applicant's de facto, Danny Smith, attended at Simmons' address; he was 
intoxicated and had requested to go to the toilet.  He went to the toilet and a short time later was asleep on the floor.  The applicant came to the 
premises, bashed on the door seeking access and tendering some verbal abuse to Simmons.  The applicant broke into the premises, breaking the 
security chain, then assaulted Simmons fairly violently, who escaped, and the applicant and Smith departed.   

7   Police interviewed the applicant and Smith, the latter pleading with some cogency that he was drunk. 

8   At the hearing on 25 June application was made for a direction on the applicant's behalf required Simmons' attendance for the purpose of being 
examined.  The application was not put before the Court with sparkling clarity and Mr Lakatos, for the respondent, has quite correctly pointed out the 
decision of Studdert J in Hannah v Kearney & Anor that the application to cross-examine requires identification and consideration of the objective of 
the cross-examiner in the framework of the prosecution case.  That is reported in Butterworths Unreported Judgments  of 28 May 1988 as approved 
by the New South Wales Court of Appeal (1998) 44 NSWLR 618 at page 620D to E and 626G and following. 

9   Mr Pearce for the applicant indicated that his application was under s 48E(2)(b) of the Act and he indicated that it was the breaking and entering 
aspect of the s 112 of the Crimes Act offence which is the component which takes the matter into the District Court and makes it a more serious 
offence.  He referred to Simmons' evidence about moving Smith's car and that Simmons, having locked the car, took the keys to the vehicle inside her 
home. 

10   Mr Pearce referred to the decision of R v Barker , a decision of the High Court reported at 1983 ALJR p 426 and a South Australia decision of R v 
Lopatta(1983) 35 SASR 101 and referred to those cases to underline the element of the offence that he wished to explore, the point of the exercise 
being that he wished to explore the claim of right of the applicant in that in breaking and entering those premises that she had a claim of right to enter 
the premises because her keys were within the house and as such has a defence option to her of an entitlement to break and enter, that being a 
crucial element of the offence.   Notwithstanding she may not have any defence to the other aspect of the charge, nevertheless every element of that 
charge has to be proven and the fact that there is a back-up point is not to the point. 

11   Mr Lakatos for the Director of Public Prosecutors, with customary frankness, concedes, on the authority of R v Skivington (1968) 1 QB Div at 166, 
that it is sufficient for the defence to be open as to a claim of right, notwithstanding that that claim of right may not ultimately be made out to entitle 
the defence to be raised.   

12   Mr Pearce argued that in the light of the claim of right that it was desired to test the witness Simmons as to, to use his words, "the lead up to it", 
he then said he was happy to deal with this on the basis of special circumstances. 

13   The learned Magistrate, in a fairly short ex tempore judgment, in refusing the application in which he expressed to be applying special 
circumstances, had a process of reasoning which related to the obtaining of the motor vehicle and his Worship asserted that there was a witness to the 
factual issue who had declined to make a statement to the police and is making his services available to the applicant, the defendant in the 
proceedings.  His Worship adverted to the fact that there were dangerous objects where a person who may be available to give a version of the events 
is available but wants to wait until the prosecution witness is cross-examined, notwithstanding what his Worship describes as "protective mechanisms 
put in force for that, to protect those persons from being cross-examined".  His Worship then said at p 6 of the transcript: 

"At this stage the alternative view has never been put forward to any investigating authority and to my mind 
there are inherent dangers in allowing a complete scrutiny of this particular witness' version and there becomes 
an inherent danger that persons, whoever they be, can tailor their version in accordance with the particular 
version that is delivered." 

14   His Worship then went on to say: 

"I believe the interests of justice are such that the witness, the victim in this matter, and it is a matter where 
some violence, but not the violence to the level that is indicated in the Act, deserved the protection of the 
section and I do not believe that in this instance special reasons have been established and I refuse the 
application." 

15   The applicant's case before this Court is that the applicant raises the following questions: whether his Worship was wrong in law in determining 
the applicant's application before him on the basis of an absence of special reasons thereby determining the application pursuant to the wrong test or 
whether, even if his Worship had inadvertently used special reasons as against substantial reasons when delivering the judgment, if he was correct in 
concluding that no substantial reasons pursuant to s 48E of the Act had been demonstrated.   

16   It is put by Mr Pike on behalf of the applicant that his Worship, who was asked about the matter subsequently, could not correct the record as 
there is no procedure available for the learned Magistrate. 
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17   I consider what his Worship said on the subsequent occasion, 22 December, where he said he needed substantial rather than special reasons, is 
not something that I can take into account. However, in looking at the way in which his Worship, who was referred at several points to "substantial 
reasons" although in his judgment he referred to special circumstances, I do consider in the context of the hearing that his Worship inadvertently used 
the words "special circumstances" and in fact intended to use the word "substantial" where he meant special.  There was no complaint at the time by 
either legal representative and I have no evidence before me that leads me to the view that his Worship was endeavouring to apply the correct test. 

18   However, I turn to the second issue and in that respect I have been referred to the decision of Priestley JA in Saffron v DPP reported at (1989) 16 
NSWLR at p 418 where his Honour referred to the difference between the real, although possibly substantive, mistake in performance by a Magistrate 
of a duty imposed upon him and a performance of that duty which was not relevantly real and referred to the fact that his Honour Jordan CJ in ex 
parte Hebburn re Kearsley Shire Council (1947) 47 SR (NSW) 416 referred to a magistrate's constructive failure to exercise jurisdiction.   

19   It seems to me that his Worship in his reasons for judgment failed to constructively exercise jurisdiction when determining the issue.  His 
reasoning relates to whether a witness is available and can be called by the applicant as defendant and his Worship does not apply the tests as set out 
by Hidden J inLosurdo reported at 101 A Crim R 162 at 166 as subsequently approved by the Court of Appeal as I have earlier cited.  The test his 
Honour outlined refers to the decision of Hunt CJ at CL in Kennedy (1997) 94 A Crim R  341, who was then referring to interpretation of the then 
s.48E(a) at 351 and 352: 

“What are ‘special reasons’ and what are not will vary from case to case and cannot be defined in advance. The 
decision should not be approached in an unduly restrictive way; what must be shown is that such evidence will 
serve the true purpose of committal proceedings, which exist in order to achieve a fair trial..” 

20   What his Honour there outlined and emphasised was the width of the test that was available.  It must be something which would make a 
significant contribution to the achievement of a fair trial.   

21   The essence of what Mr Pearce was seeking, which was not as clearly expressed as it might have been, as I have pointed out, is the entitlement 
to test the claim of the defence of a claim of right when entering the premises.  That is testing the prosecution case on a fairly limited area.  It does 
not go to the question of whether Danny Smith, the other witness, should have been available or not, it goes to a crucial element of the more serious 
charge and, although it is of an extremely narrow compass, nevertheless is a significant element, as pointed out in Barker's case, and is a significant 
issue in the prosecution of these proceedings.   

22   Therefore, I consider, in the light of the constructive failure to apply the substantial reasons test as outlined in Losurdo , above cited, that I 
should accede to the application of the applicant. 

23   I therefore make an order in terms of paras 1, 3 and 4 of the summons of the applicant. 

24   An application for costs has been made.  It is put by Mr Lakatos that this matter would not have come before this Court if the issues had been put 
in the lower court.  I consider that although the issues were not put with the clarity that is clearly desired, that, nevertheless, the applicant has 
succeeded in the application before the Court and the costs should follow the event and I order that the respondent pay the applicant's costs of the 
proceedings. 

LAST UPDATED: 25/05/2000 
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JUDGMENT: 

THE SUPREME COURT 

OF NEW SOUTH WALES 

COMMON LAW DIVISION 

O'KEEFE J 

MONDAY 22 MAY 2000 

10165/00   -   TIMOTHY WILLIAM O'HARE  v  DIRECTOR OF PUBLIC PROSECUTIONS 

JUDGMENT 

HIS HONOUR:   

1    BACKGROUND 

2    Timothy William O'Hare (the plaintiff) was charged that on 10 August, 1999 he had sexual intercourse with a named female (the complainant) 
without her consent.  The Crown brief in the matter having been served on the plaintiff he applied to the Local Court at Armidale for a direction under 
s 48E of theJustices Act 1902 requiring the complainant, who had made a written statement for the purposes of the proceedings, to attend at the 
proceedings to give oral evidence.  The Magistrate declined to make such an order.  As a consequence the plaintiff has sought orders in the nature of 
mandamus and by way of declaration to set aside the refusal by the Magistrate and to remit to him the application by the plaintiff for a direction in 
respect of the complainant pursuant to s 48E of the Justices Act 1902 with an order that he determine such application in accordance with law. 

3    APPLICABLE LAW 

4    A. Substantive 

5    S 48E of the Justices Act 1902 (the Act) provides: 
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- 35 - 

"Direction to witness to attend 

(1)  For the purposes of committal proceedings, the justice or justices, may give a direction requiring the attendance at the 
proceedings of a person who has made a written statement for the purposes of this sub-division. The direction may be given 
on the application of the defendant or informant or on the motion of the justice or justices. 

(2)  The justice or justices may give the direction only if : 

  (a)  in the case of a witness in proceedings that relate to an offence involving violence who is the alleged victim of the 
offence - the justice or justices are of the opinion that there are special reasons why, in the interests of justice, the witness 
should attend to give oral evidence, or 

  (b)  in any other case - the justice or justices are of the opinion that there are substantial reasons why, in the interests of 
justice, the witness should attend to give oral evidence. 

(3)  The justice or justices must not give the direction if the written statement has already been admitted as evidence. 

(4)  A defendant may apply for a direction under sub-section (1) only if the defendant has served on the informant, within 
such period as the justice or justices may direct, a notice that the defendant wishes the person who made the statement to 
attend at the proceedings.   

(5)  If a direction has been given under sub-section (1), the statement is not admissible as evidence under s 48A in the 
proceedings unless the direction has been withdrawn.   

(6)  A direction given under sub-section (1) on the application of a defendant or informant may be withdrawn only on the 
application, or with the consent, of the applicant. 

(7)  If the justice refuses or justices refuse to give a direction under sub-section (1) the justice or justices must give reasons 
for doing so.   

(8)  The regulations may make provisions for or with respect to the determination of special reasons under sub-section 
(2)(a) and the determination of substantial reasons under sub-section (2)(b). 

(9)  (Definition of offence involving violence)" 

6    For the purposes of s 48E "an offence involving violence" is defined to mean, inter alia, a prescribed sexual offence within the meaning of 
the Crimes Act1900 (s 48E(9)).  It is common ground that the offence with which the plaintiff (the defendant in the committal proceedings) stands 
charged, is an offence involving violence within the definition in the section and that as a consequence before the direction can be given by the justice, 
the justice must be of opinion that "there are special reasons why in the interests of justice the witness should attend to give oral evidence"  (s 
48E(2)(a)). 

7    It is worthwhile examining the structure of s 48E.  First it confers a power on a justice to give a direction requiring the attendance of certain 
nominated classes of persons to give oral evidence at committal proceedings.  That power may be exercised on the application of the defendant, the 
informant or on the motion of the court itself (s 48E(1)).  However, the power conferred by s 48E(1) may be exercised only if certain conditions are 
met.  These conditions differ according to the nature and seriousness of the offence (s 48E(2)(a),(b)).   Second, it deals with procedural matters: 
defining the time at which a direction may or may not be given (s 48E(3), the preconditions to the making of an application (s 48E(4)), the evidentiary 
consequences of a direction (s 48E(5)), the duration of any direction given (s 48E(6)) and the requirements to be observed by a justice who refuses to 
give a direction (s 48E(7)). Thirdly, the section provides for the making of regulations (of which there are none) (s 48E(8)) and a definition (s 48E(9). 

8    The word "may" is used twice in s 48E(1) and once in  s 48E(2)(a) of the Act.  The word "may" can be used in statutes in a number of senses. It 
can be facultative or permissive.  It can be used as a word of empowerment.  It can connote the conferring of a discretion, in the sense that 
something can be allowed or not allowed in the exercise of a discretion, rather than following as of course from compliance or non-compliance with 
certain expressed requirements or criteria.  Sometimes the word is used in a mandatory sense, i.e. in the sense of "shall" ( Ward v. Williams (1953) 
19 LGR 190 (Full Court); (1954-55) 92 CLR 496 at 504-506.  The meaning and effect to be ascribed to the word "may" in a statute will depend on the 
context in which it occurs, and the purpose of the provision in which it occurs. 

9    Section 9 of the Interpretation Act 1987 provides that: 

"In any Act  or instrument the word "may", if used to confer a power, indicates that the power may be exercised or not, at 
discretion" 

10    It enacts what had previously been both the Common Law and the effect of the preceding equivalent statutory provision, namely s 23 of 
theInterpretation Act 1897.  In addition s 9 has to be read and understood in the light of s 5(2) which preserves the long standing law that the 
provisions of theInterpretation Act 1987 apply "except insofar as the contrary intention appears" in the Act being interpreted. 

11    In Re Jackson and the Conveyancing Act (1951) 52 SR (NSW) 42 Hardie J applied s 23 of the Interpretation Act 1897 to the words of s 66G of 
theConveyancing Act 1919 and held that the word "may" in that section conferred a discretion on the Court to refuse an order for the appointment of 
trustees for sale.  He said that the word "may" was used in the section in a facultative or permissive sense and as a consequence left a discretion as to 
whether or not an order should be made (supra at 44).  By contrast, in Re Fettell (1951) 52 SR (NSW) 221 McLelland J held in respect of the same 
section that the Court had no jurisdiction to refuse an order for the appointment of trustees for sale, but was required to do so when such an 
appointment was duly sought by a party who had the right to make the relevant application.  In reaching his conclusion he relied on the decision of 
the High Court in Smith v Watson (1906) 4 CLR 802 in which Griffith CJ said that: 

"Whenever the word "may" is used to confer a power, it must be read as if it were "may at their or his discretion".  But it 
cannot be disputed that the particular act conferring the power may, from its general scope, show that the duty must be 
exercised, and that there is not an arbitrary discretion.  In that respect, the Interpretation Act 1897 does not alter the 
general rule of construction, which was much discussed in the case of Julius v Lord Bishop of Oxford " (supra at 811)   
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12    McLelland J also referred to Macdougall v Paterson ((1851) 138 ER 672) in which the word "may" in a statute came into question.  He adopted 
the statement of the law by Jervis CJ that: 

"When a statute confers an authority to do a judicial act in a certain case, it is imperative on those so authorised, to exercise 
the authority when the case arises, and its exercise is duly applied for by a party interested and having the right to make the 
application.  For these reasons we are of opinion that the word "may" is not used to give a discretion, or to confer a power 
upon the Court and judges; and that the exercise of such power depends not upon the discretion of the Court or judge but 
upon the proof of the particular case out of which such power arises" (supra at 679) 

13    This statement was approved by the House of Lords in Julius v Lord Bishop of Oxford (1880) 5 App. Cas. 214 at 224, 240.  In that case Lord 
Selborne said: 

"The question whether a Judge, or a public officer, to whom a power is given by such words, is bound to use it upon any 
particular occasion, or in any particular manner, must be solved aliunde, and, in general, it is to be solved from the context, 
from the particular provisions, or from the general scope and objects, of the enactment conferring the power." (at 235) 

14    Applying the rule as stated by Jervis CJ in Macdougall v Paterson (supra), as applied by Griffith CJ in Smith v Watson (supra), McLelland J held 
that s 66G of the Conveyancing Act 1919 authorised the Court to do a judicial act in a certain case, that the case had arisen, that its exercise had 
been duly applied for by a party who had the right to make the application and that the Court was required to exercise the authority and make the 
relevant order. 

15    There is much in the context of s 48E that in my opinion bespeaks the application of like reasoning to its provisions.  First, the breadth of the 
criteria or test to be applied under s 48E(2)(a) and (b).  "Special reasons" and "interests of justice" are apt to catch up the factors that may be 
relevant to the exercise of a discretion, leaving nothing more to be considered; any discretion ultra having to be arbitrary.  Second, there are no 
criteria over and above "special reasons" and "interests of justice" specified in s.48E(2)(a);  no indication given as to the grounds on which any 
residual discretion might be exercised.  Third, the section is said to be protective in its purpose, both in relation to the rights and situation of a 
complainant and the rights and situation of a defendant.  That being so, it would be expected that if there were a residual discretion some indication 
would be given as to the circumstances in which it might be exercised adversely in relation to the interests of the defendant at least.  Fourth, the 
structure of the section and its purpose fit the characterisation enunciated by Jervis CJ, approved by the House of Lords,  adopted by the High Court 
and applied by McLelland J against the background of a section of the Interpretation Act 1897 which for all practical purposes was the same as s 9 of 
the Interpretation Act 1987. 

16    CONCLUSION 

17    S 48E(2)(a) must be read as a whole, as part of the section itself, against the background of its purpose and in the context of the part of the Act 
in which it appears.  Furthermore, the phrase "special reasons why in the interests of justice" must be understood as a composite phrase.  The special 
reasons must be directed towards the purpose of achieving the interests of justice.  That is the significance of the words "why in".  Although there are 
two pivotal elements in the section, the two must be read together, the one is complementary to and in fulfilment of, the other.  When so read there is 
no general residual discretion created by the section.  When special reasons are shown why in the interests of justice an order should be made for the 
attendance of a witness then the justice is obliged to make the appropriate order. 

18    SPECIAL REASONS 

19    Before considering the cases dealing with "special reasons" and cognate phrases it is appropriate to contrast the provisions of s 48E(2)(a) and s 
48E(2)(b)) of the Act.  S 48E (2)(b) requires a finding of "substantial reasons why in the interests of justice" an order should be made by a justice that 
a witness be required to attend to give oral evidence at a committal proceeding.  S 48E(2)(a) requires "special reasons why in the interests of justice" 
such an order should be made.  The difference in terminology together with the different nature of the offences to which each of those provisions 
applies suggests that the requirement under s 48E(2)(a) is more stringent, the gateway more difficult to pass through (see Brisbane South Regional 
Health Authority v Taylor (1996) 186 CLR 541) than that provided for in s 48E(2)(b). This approach finds support in DPP v Losurdo (Court of Appeal, 
23 September, 1998, unreported, at pp 28 and 38.)  Notwithstanding this difference some of the reasoning applicable to s 42E(2)(a) would, in my 
opinion, apply to s 48E(2)(b) also.  Although they are different, each is intended to apply to a multitude of particular cases.  Each sub-section 
bespeaks the need for a particular opinion to be formed related to the interests of justice, namely that there be reasons, either substantial in relation 
to the particular case or special in relation to the particular case, as the pre-condition to the making of the relevant order. 

20    In construing the section it is appropriate to consider its purpose.  The Act itself does not state this expressly, however in Kennedy (1997) 94 A 
Crim R 341, Hunt CJ at CL (with whom Smart and Grove JJ agreed) referred to the Second Reading speech concerning the predecessor of s 48E of the 
Act, in relation to which it was said that the purpose of such section was to strike: 

"...an appropriate balance between the rights of the accused and the need to reduce the trauma that court proceedings 
impose on the victims of crime...(so that) the victim is generally required to give evidence once only and that is at the trial" 
(at 351)(Hansard Legislative Council 24 November 1987, p 17137) 

21    S 48E was introduced in its present form by the enactment of the Justices Amendment (Committals) Bill, 1996. 

22    In his Second Reading speech, in relation to this Bill the Attorney General: 

1.  acknowledged the purposes of committal proceedings as including "their role as a filtering process which protects the rights of the 
defendant by providing for an independent scrutiny of the question as to whether the defendant should be discharged or committed for 
trial" 

2.  stated that the "bill recognises and upholds the legitimate function of committals" and that it is "important that there is a mechanism 
in place to allow a filtering out of weak prosecution cases to prevent defendants being unnecessarily placed on trial and to serve the wider 
public interests" 

3.  said that the bill was intended "to include within s 48E the limitation previously contained in s 48EA but to extend that limitation so 
that it applies to all prosecution witnesses". 

4.  made it clear that the purpose of the Bill was not to "bring about a blanket prohibition on cross-examination" (Hansard 26 September 
1996, p 4671). 

23    Statutory enactments which use the phrase "special reasons" and "the interest of justice" and like phrases are not uncommon.  The Bail Act 
1978 s 22A, which proscribes the right of an applicant for bail to make application to different judges for a grant of bail, requires "special facts or 
special circumstances" to be established before a second or subsequent application for bail in respect of the same matter is made.  S 70 of 
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the Landlord and Tenant (Amendment) Actcontained a provision which required that there be "special circumstances" before an order for possession 
could be refused as a consequence of the establishment of certain of the grounds for possession specified in s 62 of that Act. 

24    In considering the meaning of "special circumstances"  the courts have consistently "and strenuously resisted...any attempts to obtain...a 
definition of what constitutes special circumstances" ( Williams v Hansen (1957) SR (NSW) 428 at 431 per Street CJ; Childs v Kelly (1948) 65 WN 
(NSW) 141 per Owen J).  In Freeman v Stankovic (1960) 77 WN (NSW) 631 McGuire J said: 

"The meaning of this phrase has been considered in a number of cases, but no exhaustive description of the matters which 
may constitute special circumstances can in the nature of things be given... whether special circumstances...exist must be 
determined in the light of the facts of each case" (at 632) 

25    Similar reasoning has been applied to the provisions of s 22A of the Bail Act 1978 ( Regina v Harris Supreme Court, unreported, 18 April 2000). 

26    A like approach has been adopted in relation to "special reasons" in s 48(2)(a) of the Act and its predecessor s 48(2)(a)(e) 
( Kennedy (supra); DPP v Losurdo (supra at p 18)  Whilst there are particular considerations that have been identified as being, or as capable of 
being, within the category known as "special reasons", the category is not closed.  It will accommodate many different matters in different factual 
situations.  However, the matters must have certain characteristics that make them, in the particular case, "special reasons...in the interests of 
justice" why the power conferred by s 48E(2)(a) of the Act should be exercised. 

27    Adopting a purposive approach to the Act and referring to decisions in both New South Wales and in South Australia, which had a provision 
similar to that in the New South Wales legislation, Hunt CJ at CL in Kennedy (supra) said: 

"What are "special reasons" and what are not, will vary from case to case and cannot be defined in advance.  The decision 
should not be approached in an unduly restrictive way; what must be shown is that such evidence will serve the true 
purposes of committal proceedings, which exist in order to achieve a fair trial in the trial court.  Something more than the 
disadvantage to the accused from the loss of the opportunity to cross-examine the complainant at the committal must be 
shown.  There must be some feature of the particular case by reason of which it is out of the ordinary and which established 
that it is in the interests of justice that the complainant be called to give oral evidence.  Two cross-examinations are not 
justified simply in order to find material in order to discredit the witness at the trial. 

Solid grounds must be disclosed for supposing that the cross-examination will make a significant contribution to the 
achievement of a fair trial.  The clear message conveyed by all the cases …  is that cross-examination at the committal 
proceedings will be permitted only where there is at least a serious risk of an unfair trial if it is not."  (at 352) 

28    This approach by Hunt CJ at CL conflates the two pivotal elements of s 48E(2)(a),namely special reasons and interests of justice, as is 
appropriate to the composite phrase of which each element is part. 

29    In the course of his consideration of the matter, which involved five counts of aggravated sexual intercourse without consent on a complainant 
who was 13 at the time, Smart J said : 

"Sparing children in sexual assault cases from unnecessarily having to give evidence is important.  It is generally desirable 
that their Court attendances to give evidence be limited.  The accused, however, has a right to a fair trial..." (at 355) 

30    In both judgments the risk of an unfair trial prevailed so that oral evidence was appropriate, even though the complainant was a minor of 
relatively tender years and despite the recognition that the sparing of such complainants was one of the purposes of the relevant statutory provision. 

31    The decision in Kennedy (supra) was an appeal from a District Court Judge in respect of his refusal to grant a Dietrich stay (1992) 177 CLR 292. 
 The Crown had also denied particulars and it was in the context of those matters that the consideration of s 48E of the Act arose.  The attention of 
the Court in that case was focussed on the actual trial process.  However, as Studdert J pointed out in B v Gould (1993) 67 A Crim R 297, in 
considering the ambit of "special reasons" in the predecessor of s 48E, namely s 48EA, the situation antecedent to trial is also material. He said that: 

"There can be no rigid definition of what may constitute "special reasons" in the setting of s 48EA and "the interests of 
justice", whilst necessitating careful consideration of the interests of the defendant cannot be limited to the consideration of 
his interests alone. 

... 

The reasons must be special to the particular case.  There must be some features of the particular case by reason of which it 
is out of the ordinary and by reason of which it is in the interests of justice that the alleged victim should be called to give 
evidence ... 

... 

The apparent strength or weakness of a prosecution case is a relevant matter.  If the material placed before the Magistrate 
suggests that there is a real possibility that if the alleged victim is subject to cross-examination the defendant will not be 
committed, that may in the particular circumstances afford special reasons to require the alleged victims attendance for 
cross-examination." (at 303) 

32    The decision in The Queen v Gun (1977) 17 SASR 165 is to a like effect.  Bray CJ said that "the possibility of disposing of the matter in the 
Magistrate's Court (is) relevant..."(at 171).  Wells J said that "consideration could be warranted if in all the circumstances, there are good grounds for 
concluding that a submission of no case to answer would be likely to succeed". (at 188). 

33    Furthermore, Studdert J made it clear that the giving of more than one version of an alleged offence, where the versions are inconsistent, may 
fall within the rubric of "special circumstances". 

34    It should be noted that the decision of Studdert J was referred to with approval in Kennedy (supra at 352). 

35    I respectfully agree with the opinion expressed by Studdert J that the fact that a defendant may not be committed for trial falls within the ambit 
of special reasons in the interests of justice, as required by s 48E(2)(a).  There being no trial may be as a consequence of the Magistrate determining 
that the defendant should not be committed for trial or because the prosecuting authority determines not to file a Bill in the light of the totality of the 
evidence. 
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36    A case referred to by the DPP is Faltas v McDermid (Supreme Court, unreported 30 July 1993, Allen J).  That case was also concerned with s 
48EA of the Act which, as was pointed out in Kennedy (supra at 352 - 353), involves the same test as that applicable under s 48E and as that 
applicable to the granting of a Basha Inquiry.  Allen J expressed the view that the section "calls for a delicate exercise of judgment" in determining 
"that the circumstances are special so that there is prejudice, which would arise from an inability to cross-examine the alleged victim, going beyond 
that which could be expected to flow in the ordinary course of criminal proceedings". 

37    This is consonant with what was said by Studdert J in B v Gould (supra) and supports the view that the interests of justice, which include the 
interests of the complainant as well as of the defendant, comprehend matters going to the issue of whether a defendant may not be committed for 
trial or may otherwise not have to stand trial. 

38    It is helpful to consider decisions in other parts of Australia, especially South Australia, that deal with similar statutory provisions.  The fact of 
their existence and general effect was referred to en passant by Hunt J in Kennedy (supra at 351-352). In Goldsmith v Newman (1992) 59 SASR 404 
the Full Court of South Australia pronounced upon s 106(3) of the Summary Procedure Act 1921 which prohibited the Court from granting leave to call 
a witness for oral examination at a committal proceeding unless the Court was satisfied "that there are special reasons for so doing".  King CJ, with 
whom Perry and Duggan JJ agreed, expressed the view that: 

"The decision as to whether special reasons exist for oral examination, should not be approached in an unduly restrictive 
way.  Such decision should serve the purposes of the preliminary hearing and the interests of justice, including the 
establishment of the conditions for a fair trial in the trial court.  They must be the paramount considerations." (at 410).  He 
said: 

It may be helpful to Magistrates to indicate some circumstances which may amount to "special reasons". 

(1)  It may appear that there is sound reason to suppose that some degree of cross-examination will eliminate possible 
areas of contention and redefine the matters really in dispute. 

(2)  Cross-examination may be desirable to establish important facts as the foundation of a defence or to eliminate any 
possibility of a particular offence.  For example, it may be important to ascertain from witnesses in advance of trial whether 
the defendant showed signs of intoxication or irrationality at relevant times. 

(3)  It may be necessary for a fair trial that the defence have a limited opportunity to explore in advance of trial key issues 
which may be relevant to possible defences, such as bona fide claim of right or duress. 

(4)  Or in some cases some limited questioning of scientific witnesses may be necessary to explore possible avenues of 
inquiry as to alternative hypotheses, or the need for further testing or analysis. 

(5)  There may be reason for dissatisfaction with the extent of prosecution disclosure by filing statements and documents 
pursuant to s 104 or otherwise, and cross-examination may appear to be the best way to obtain such disclosure." (at 411). 

39    On the other hand he set out (at 410) some circumstances that are not sufficient to constitute special reasons.  In summary these are: 

(a) The disadvantage that all defendants may suffer in consequence of being deprived of the opportunity to cross-examine a witness 
twice and so test the witness's ability to tell a consistent story. 

(b) A desire to cross-examine so as to affect the credibility of the witness in the eyes of the Magistrate. 

(c) A desire to conduct an exploratory cross-examination without definite object or solid grounds but in the hope of unearthing something 
that may assist the defence. 

40    In the earlier case of Baskerville v Martin (1967) SASR 156, Bray CJ, when dealing with the phrase "special reasons" in the context of a section of 
theMotor Vehicles Act concerned with the reduction of statutory penalties said: 

"Nothing which is a common or usual factor in the ordinary typical case can constitute a special reason.  There must be 
something extraordinary, unusual or atypical.  This has often been said before.  Perhaps it cannot be better put than it was 
put by Napier J, as he then was, in Gassner v Frost (1940) SASR 295 at 298 that there must be something "clearly 
distinguishable" from the general run of cases that Parliament had in mind when it provided for the penalty of 
disqualification" (at 160-161). 

41    Baskerville v Martin (supra) was approved in Hayes v Chandler (1986) 40 SASR 341, Dunsmore v Harvey (1985) 38 SASR 383 and Coombe v 
Bell(1985) 38 SASR 539. 

42    In D (a child) v White (1988) VR 87 Nathan J dealt with a section in the Children's Court Act 1973 (Vic) which provided an exclusion from the 
otherwise extensive jurisdiction conferred on the Children's Court.  As edited for relevance by Nathan J the excluding provision provided : 

"If before any evidence is given in support of the charge the parent or child elects that he be tried by jury or if for any 
special reason the Court at any stage considers the case to be unsuitable for summary determination, the Court shall hear 
and inquire into the charges..." 

43    In considering the meaning of "any special reason" in the section Nathan J said: 

"I return to examine the phrase "special reasons" in the light of the scant judicial authority available.  The phrase is 
governed by its object.  That is, the reason why the case is unsuitable for summary determination.  Thus the phrase has a 
purposive element and must be interpreted in relation to the objective to be served.  The meaning of the adjective "special" 
in relation to its noun "reason" is not illuminated by the use of the same adjective "special" in relation to the noun "leave" in 
those cases which deal with the requirement to obtain special leave to appeal." (at 91) 

44    He then considered the South Australian cases referred to above and said: 

"The test of "speciality" in those cases related to something which was extraordinary, unusual, atypical or what was 
distinguishable from the general run of cases that Parliament had in mind."  (supra at 91) 
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45    The four last mentioned South Australian cases deal with special reasons for imposing a lesser penalty; the Victorian case with a different phrase. 
 The legislative contexts are different from that presently under consideration.  As a consequence they are not definitive as to what may constitute 
special reasons within the meaning of that phrase in  s 48E(2) of the Act.  However they are instructive and  indicative of the judicial approaches 
taken to phrases of like kind.  On the other hand, the decision in Goldsmith v Newman (supra) is directly in point.  It deals with the same phrase in a 
provision similar in purpose to s 48E. Whilst the phrase "special reasons" considered in that case was not linked to "the interests of justice" as a sole 
consideration, the interests of justice was one of the matters that the Court had to consider when exercising its statutory function (See s 106(3)(d) 
of Criminal Procedure Act 1921 (SA).  It is, in my opinion, a persuasive authority and of considerable assistance in relation to s 48E(2)(a) of the Act.   

46    THE INTERESTS OF JUSTICE 

47    Like the phrase "special reasons", the phrase "in the interests of justice", has been construed in many contexts.  Furthermore, it too is a phrase 
of wide impact which comprehends many factors.  It is therefore undesirable, possibly impossible, to define it.  However, certain characteristics or 
factors that fall within it can be identified.  See for example Bankinvest v Seabrook (1988) 14 NSWLR 711 in relation to a like phrase in cross-vesting 
legislation.  In that case, as in the present, the Court had the power to make the relevant order on its own motion, not merely on the motion of the 
parties or informant. 

48    Thus it is difficult to speak in terms of the burden of proof in such a context.  ( Bankinvest v Seabrook supra at 727 by Rogers AJA, with whom 
Street CJ agreed).  However, as Kirby P said in this regard: 

"Normally, in any court, the party who asserts must prove in order to succeed: Scott Fell v Lloyd (Official Assignee) (1911) 
13 CLR 230 at 241.  That normal rule, observed by the courts, simply follows the usual processes of human reasoning.  It 
reflects the usual necessity of persuasion before action which provides the momentum for the discharge by courts of their 
function." (at 717) 

49    Since there will be a myriad of factual circumstances to which the phrase may be applied it is undesirable to limit by reference to a rigid definition 
what the interests of justice are.  However, they involve considerations relating not only to the interests of the defendant in the committal 
proceedings, but also to those of the complainant  and perhaps others as well. Whilst ensuring that the need for fairness of the trial is at the forefront 
of the inquiry, there may be other factors in particular cases which would need to be considered as well.  Relevantly these include matters that go to 
whether there should be a trial at all, either as a consequence of the Magistrate refusing to commit for trial or the prosecuting authority declining to 
file a Bill in the matter.   

50    SUMMARY 

51    In summary the decided cases in New South Wales establish and in Victoria and South Australia indicate that the facts or situations that 
constitute "special reasons" should not be confined by precise legal definition, are not a closed category, should not be approached in an unduly 
restricted way and need to be: 

. Special in relation to the particular case; 

. Solid, that is substantial, in nature; 

. Not common or usual; 

. Out of the ordinary; 

. Unusual or atypical; 

. Clearly distinguishable from the general run of cases; 

and must be relevant to the interests of justice.  In this regard relevance to the interests of justice will involve a consideration of the 
interests of the defendant and the interests of the complainant as well as other wider considerations of justice.  In this context: 

. the strength or weakness of the prosecution case; 

. that there will be a real risk of an unfair trial should oral evidence not be permitted; 

. the prospect of prejudice to the defendant beyond the ordinary in such event; 

. the real possibility that a defendant may not be have to stand trial if oral evidence is permitted; 

. the existence of inconsistent statements by or different versions from a complainant or witness; 

will be material considerations in the exercise of function by a Magistrate under s 48E(2)(a). 

52    B. Procedural 

53    ORDER IN THE NATURE OF MANDAMUS 

54    Although s 69 of the Supreme Court Act 1970 abolished the prerogative writs of prohibition, mandamus and certiorari, the jurisdiction to grant 
the relief formerly afforded by the issue of such writs is continued  (s 69(1)(c)) and the Court is empowered to grant relief to like effect by orders in 
the nature of such writs. 

55    The principles applicable to orders in the nature of mandamus have been definitively stated in The King v War Pensions Entitlement Appeal 
Tribunal; ex parte Bott (1933) 50 CLR 228.  Rich, Dixon and McTiernan JJ said: 

"A writ of mandamus does not issue except to command the fulfilment of some duty of a public nature which remains 
unperformed.  If the person under the duty professes to perform it, but what he actually does amounts in law to no 
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performance because he has misconceived his duty, or in the course of attempting to discharge it, has failed to comply with 
some requirement essential to its valid or effectual performance, he may be commanded by the writ to exercise his function 
according to law de novo at any rate if a sufficient demand or request to do so has been made upon him.  In the case of a 
tribunal, whether of a judicial or an administrative nature, charged by law with the duty of ascertaining or determining facts 
upon which rights depend, if it has undertaken the inquiry and announced a conclusion, the prosecutor who seeks a writ of 
mandamus must show that the ostensible determination is not a real performance of the duty imposed by law upon the 
tribunal.  It may be shown that the members of the tribunal have not applied themselves to the question which the law 
prescribes, or that in purporting to decide it they have in truth been actuated by extraneous considerations, or that in some 
other respect they have so proceeded that the determination is nugatory and void.  But the prosecutor who undertakes to 
establish that a tribunal has so acted ought not to be permitted under the colour of doing so to enter upon an examination of 
the correctness of the tribunal's decision, or of the sufficiency of the evidence supporting it, or of the weight of the evidence 
against it, or of the regularity or irregularity of the manner in which the tribunal has proceeded.  The correctness or 
incorrectness of the conclusion reached by the tribunal is entirely beside the question whether a writ of mandamus lies." (at 
242 - 243) 

56    The legal principles set out in the above passage are applicable in New South Wales.  For example in ex parte Hebburn Limited ; Re Kearsley 
Shire Council (1947) 47 SR (NSW) 416, Jordan CJ in dealing with an application for mandamus to require a Magistrate to hear and determine an 
appeal by the applicant against the assessment of certain land for a local lighting rate under the Local Government Act 1919, said: 

"...the mere fact that a tribunal has made a mistake of law, even as to the proper construction of a statute, does not 
necessarily constitute a constructive failure to exercise jurisdiction:   The King v Minister of Health (1939) 1 KB 232 at 245-
6.  But there are mistakes and mistakes; and if a mistake of law as to the proper construction of a statute investing a 
tribunal with jurisdiction leads it to misunderstand the nature of the jurisdiction which it is to exercise, and to apply "a wrong 
and inadmissible test":   Estate and Trust Agencies (1927) LTD v Singapore Improvement Trust (1937) AC 898 at 917; or to 
"misconceive its duty,"  or "not to apply itself to the question which the law prescribes":  The King v War Pensions 
Entitlement Appeal Tribunal (supra); or :to misunderstand the nature of the opinion which it is to form"  ( The King v 
Connell (1944) 69 CLR 407 at 432), in giving a decision in exercise of its jurisdiction or authority, a decision so given will be 
regarded as being in purported and not in real exercise of jurisdiction, leaving the jurisdiction in law constructively 
unexercised, and the tribunal liable to the issue of a prerogative writ of mandamus to hear and determine the matter 
according to law ( The King v Board of Education (1910) 2 KB 165" (supra at 420). 

57    In Saffron v DPP (1989) 16 NSWLR 397 Priestley JA (with whom Samuels JA agreed), summarised the approach of Jordan CJ in ex parte 
Hebburn(supra) into two principal points as follows: 

"1.  A Magistrate may make a mistake of law, even as to the proper construction of a statute without constructively failing to 
exercise jurisdiction. 

2.  A mistake of law as to the proper construction of the statute investing a Magistrate with jurisdiction which leads the 
Magistrate to misunderstand the nature of the jurisdiction so that (i) he applies a wrong and inadmissible test or (ii) 
misconceives his duty or (iii) does not apply himself to the question which the law prescribes or (iv) misunderstands the 
nature of the opinion he must form, will make the Magistrate's decision one given in a purported and not a real exercise of 
jurisdiction". (supra at 418) 

and described the second point above as "fully authoritative and very useful" (supra at 419).   See also Barton v Berman (1980) 1 
NSWLR 63 at 71 per Hope JA; Grenvill Homes Pty Limited v Builders Licensing Board (1981) 2 NSWLR 608 at 614 per Glass 
JA; Wentworth v Rogers (1984) 2 NSWLR 422 at 433 per Glass JA. 

58    The summary of the law set out in the judgment of Priestley JA is consonant with the recent expression by the High Court of the rule concerning 
jurisdictional error.  In Craig v South Australia (1994-95) 184 CLR 163 Brennan, Deane, Toohey, Gaudron and McHugh JJ said: 

"...an inferior court will exceed its authority and fall into jurisdictional error if it misconstrues (the relevant) statute...and 
thereby misconceives the nature of the function which it is performing or the extent of its powers in the circumstances of the 
particular case." (supra at 177 - 178) 

59    The reference to "a wrong and inadmissible test" referred to by Jordan CJ was applied by Hunt J in Waterhouse v Gilmore (1988) 12 NSWLR 270 
in the context of an application for an order in the nature of mandamus arising out of committal proceedings concerning criminal defamation. 

60    The principles referred to in ex parte Bott , ex parte Hebburn and Saffron v DPP apply to the present case.  It is on the basis of the principles in 
those cases, as are set out above, that the procedural matters relating to orders in the nature of mandamus must be determined. 

61    DECLARATION 

62    In addition to an order in the nature of the writ of mandamus, the plaintiff has sought a declaration pursuant to s 75 of the Supreme Court 
Act 1970.  The form of the declaration does not go beyond the form of the relief sought under ss 65 and 69 of the Supreme Court Act 1970. 

63    In Bacon v Rose (1972) 2 NSWLR 793 Street CJ in Eq (as he then was) considered the declaratory power of the court in relation to committal 
proceedings before a Magistrate in cases in which the prerogative writs of prohibition and certiorari do not apply, as was determined to be the 
situation in ex parte Cousens; Re Blacket (1947) 47 SR 145 (per Jordan CJ).  Street CJ in Eq held that: 

"There is no basis upon which it can be successfully contended that the declaration presently sought lies beyond the 
jurisdiction of the Court.  The important question is to determine whether, as a matter of discretion, the plaintiff should be 
entitled to seek an exercise of the declaratory jurisdiction in circumstances such as the present." (supra at 796) 

and 

"It does not follow from what I have stated that declaratory relief is available as a means of appeal, either before, during, or 
after committal proceedings.  I am concerned only with an assertion by the plaintiff that the proceedings have been 
instituted in the face of an express statutory pre-condition.  If this claim be made out by the plaintiff then there is every 
reason, in the pursuit of the due and orderly administration of law, for this court to assent to its process being invoked to 
expose the disregard of the statutory pre-condition, and to declare the absence of justification for the plaintiff being exposed 
to committal proceedings". (supra at 798) 

64    In Willessee v Willessee (1974) 2 NSWLR 275, Holland J intervened by way of declaration in committal proceedings in respect of a charge of 
assault.  This was done on a basis similar to that enunciated in Bacon v Rose (supra). 
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65    In Acs v Anderson (1974) 2 NSWLR 482 a like course was said to be open as a matter of jurisdiction, but relief was refused in the exercise of the 
Court's discretion because: 

"The pursuit of the due and orderly administration of the law  does not require this Court to permit interruption of committal 
proceedings by allowing its jurisdiction to be invoked to review the decision of a Magistrate on a point of law as to the 
admissibility of evidence..." (at 488). 

66    The effect of these cases is to emphasise that  there is jurisdiction to intervene by way of declaratory relief in committal proceedings, but that in 
the exercise of the Court's discretion it will be done only in an appropriate case.  This view was confirmed in Connor v Sankey (1976) 2 NSWLR 570. 
 Street CJ said: 

"The declaratory jurisdiction of this court is not hedged about with the restrictions nor clouded by the complications that 
attach to the remedy by way of prohibition." (at 592); 

and 

"If the plaintiffs are able to establish that the information and summonses allege offences not known to the law, I am of the 
view...that the court has jurisdiction to grant declaratory relief accordingly and that it should exercise such jurisdiction. 
 Similarly I am of the view that if the jurisdiction of the Justice of the Peace and the presiding Magistrate was not duly and 
properly invoked, then once again this court both has and should exercise its declaratory jurisdiction in favour of the 
plaintiffs." (at 594) 

67    Moffitt P, whilst accepting the wide jurisdiction conferred on the court to intervene by way of declaration in the proceedings of an inferior tribunal 
said: 

"It would not in my view, be a proper exercise of (the) admittedly wide power for this court to intervene in proceedings 
before another tribunal by declaring that such tribunal should do that which this court has no power to order, or which, in 
the exercise of a judicial discretion, it will decline to order." (at 622); 

and 

"The reason it will decline to do so is because exclusive jurisdiction upon the matter is conferred by statute upon the tribunal 
in question.  In this setting, there is no basis for the exercise of a judicial discretion to grant declaratory relief to usurp the 
authority or jurisdiction of the tribunal in question by declaring what order it should make.  It would be a negative and 
somewhat futile exercise of power by a Superior Court to decline to make an effective order to ensure what should be done, 
yet declare what should be done, in the hope it will be done.  The mere statement of these considerations demonstrate that, 
if the prerogative relief sought by the plaintiff will not be given, the declaratory orders sought by them should not be made." 
(at 623) 

68    See also Spautz v Williams  (1983) 2 NSWLR 507; Waterhouse v Gilmore (1988) 12 NSWLR 270 at 277 per Hunt J; TS v George Supreme Court 
14 April, 1998 (unreported) per Studdert J.  In the present case,  if relief in the nature of a prerogative writ of mandamus is available then a 
declaration may also be appropriate as complementary to such relief. 

69    FACTUAL SITUATION AND ANALYSIS 

70    I am conscious that the decision of the Magistrate was ex tempore.  As a consequence his reasons should not be examined in a nit-picking way. 
 As was stated by Kirby P in Acuthan v Coates (1986) 6 NSWLR 472: 

"It is the substance of what the Magistrate said and did that the court is concerned with.  Any other approach would impose 
an intolerable burden on Magistrates." (at 479) 

71    The approach by Kirby P was that adopted by Hunt J in Hilton v Hyde (Supreme Court 29 April 1987, unreported).  However, Hunt J pointed out 
that there is cause for concern on the part of the court exercising its supervisory function: 

"Where the only express statements which are made by the Magistrate concerning his task raise a strong possibility that he 
did not correctly understand the test which he had to apply" 

72    And, as Adams J remarked in Leahy v Price (Supreme Court, 28 September 1998 Butterworths unreported judgments BC 9804950) where a 
Magistrate has not analysed the material before him, including inconsistencies and omissions, in a way that disclosed the processes of reasoning that 
led to the conclusion that the requirements of s 48E had not been satisfied, it would be appropriate for the Court to intervene.  This would be 
especially so where the outcome bespoke error.  In any event, the Magistrate must make the reasons for doing (or not doing) what he or she did (or 
did not do), clear.  Furthermore, the substance of what was done by the Magistrate must accord with the statutory powers conferred and statutory 
duties imposed upon the Magistrate.  This too must be clear from what was said and done by the Magistrate.  Finally, in some cases it is appropriate 
to examine the end point reached by the Magistrate and compare that with the end point that would be arrived at if the matter had been dealt with in 
accordance with law and a proper exercise of the jurisdiction conferred had been effected. 

73    Bearing in mind the admonition of Kirby P, I am none the less satisfied that the Magistrate erred in law in reaching his decision and did so in such 
a manner as to show that he did not apply the correct test, rather that he applied an incomplete and wrong test and did not truly apply himself to the 
question to which s 48E 2(a) requires him to address.  As a consequence his decision is amenable to the remedy of mandamus. 

74    The situation in relation to the case made against the plaintiff is that it is not a run-of-the-mill case.  It is atypical, quite unusual.  There is no 
issue between the complainant and the version given by the plaintiff (and in some instances by third parties), that the complainant invited the plaintiff 
to her bedroom.  Further there is no issue between the complainant and the plaintiff that the two of them lay on her bed and were consensually 
embracing and kissing.  There is no factual dispute that intercourse took place, that a condom was used for that purpose, that such condom was 
almost certainly supplied by the complainant, having been extracted from her wallet.  Since only she would know of its presence in her wallet, she 
would seem to have extracted it or advised the plaintiff of its presence so that he could extract it.  Likewise there is no issue that the act of intercourse 
continued over the course of a reasonably substantial period (in the order of half an hour), that the light in the complainant's bedroom was turned off, 
that both the complainant and the plaintiff were together, naked, in the complainant's bed.  Furthermore, no complaint was made by the complainant 
to any other person at the time of or immediately after the act of intercourse, notwithstanding that there were other people in the same house or the 
premises in which the room was situated at the relevant times and even after the plaintiff had left her bedroom.  In addition, there is, on the 
statements included in the Crown brief, no suggestion that the complainant sought to leave her bedroom after the plaintiff left the premises.  Whilst, a 
 part of her statement says that she was struck "across the face" with "the impact on my left cheek" medical examination does not reveal any bruising 
or other sign in relation to her fact, but there was complaint of some tenderness in the area of her nose. 
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75    The charge against the plaintiff will, from the material before the Magistrate, obviously involve issues as to the consent or not of the complainant 
to the fact of sexual intercourse taking place and as to the plaintiff's knowledge that she was not consenting, if this be the case.  Pivotal to those 
issues will be a number of matters including: 

1. How the complainant came to be alone in her bedroom with the plaintiff; 

2. In what circumstances she and the complainant lay together on her bed; 

3. Why and in what circumstances they were consensually embracing and kissing; 

4. How it was that the light in her room was turned off and the radio turned up; 

5. The circumstances in which and by whom her clothes were removed.  This will involve a subsidiary question as to where her clothes 
were placed and by whom; 

6. The circumstances in which the sexual relations which took place between the complainant and the defendant involved the use of a 
condom; 

7. How it was that the condom which was apparently used and which appears to have been in the wallet of the complainant got out of her 
wallet and into the possession of the defendant, subsidiary to this will be any conversation accompanying this aspect of the case.  This is 
not dealt with in the complainant's statement. 

8. What was done with the condom after intercourse had taken place, by whom it was done and when.  In this regard, it should be noted 
that the complainant's statement refers to part of the condom being on the bed and part on the floor at a time after intercourse had 
concluded.  Mr Holland's statement has it in the bin in the room and makes no reference to it being divided or torn. 

9. What was said between the complainant and the plaintiff at and shortly before the commencement and during the course of the act of 
intercourse; 

10. The actual duration of intercourse; 

11. The explanation, if any, why the plaintiff's face is unmarked and any possible explanations for the tenderness on her nose, other than 
the suggestion that it was caused by a slap "across the face" by the plaintiff.  In this regard testing that part of her statement that she 
recalled "bumping into the wall of (sic) couple of times" would be material. 

12. Delay in and circumstances of complainant, including the role played by the complainant's fiance after his coming into New South 
Wales from Queensland. 

13. Why it was that the complainant did not leave or seek to leave her bedroom or put her clothes back on; 

14. Inconsistent version(s) of the events given by the complainant; 

15. Versions of what occurred that were given by the complainant to other people, including two police officers who visited her on 
Thursday, 12 August 1999.  This latter will include details as to the questions actually asked and why it was that the complainant was 
unable to answer those questions.  In this regard it should be noted that no such statements were before the Magistrate at the time he 
made his decision. 

16. The reasons, if any, whereby some events are claimed to be remembered and other events which are apparently of equal importance 
are not able to be remembered by the complainant although the matters included in the complainant's statement are interspersed with 
matters in respect of which there is said to be no recollection. 

76    The statement made by the complainant has some sixteen instances in which the complainant says that she does not know or is not able to 
remember particular matters.  Whilst some of these are of a kind where this could be understandable, a number of them are not in that category. 
 Furthermore, in a number of instances where the statement asserts that there is no recollection, the facts are important.  For example, how the 
condom got out of the complainants wallet into the possession of the plaintiff; how both the complainant and the plaintiff came to be naked in her 
bed; why she did not seek to leave the room and complain even after the plaintiff had left the premises.  There is a clear impression of possible 
selectivity of recollection in the statement and a real question as to whose product the statement really was.  These and the other matters referred to 
above are unusual, atypical, out of the ordinary run of matters such as, in the interests of justice should be tested in oral evidence. 

77    All of the above matters are material, indeed highly material, to the questions as to whether the Magistrate should or should not commit for trial 
and whether the prosecuting authority will or will not find a Bill, as well as to the prospects of a truly fair trial should that ultimately occur. 

78    In examining the material before him, the Magistrate directed his attention in the main towards those aspects of the complainant's statement 
that  designated the time, place and nature of the event the subject of the charge as alleged in that statement.  Whilst particularisation of the charge 
is one aspect of the interests of justice in relation to a defendant, it is not the only one.  Furthermore whilst identifying the issue as to consent on the 
part of the complainant, the Magistrate did not, in my opinion, effectively deal with a number of factors relevant to  the other element which is 
relevant to consent, namely whether the plaintiff knew or believed that the complainant was not consenting.  That in turn depends upon a number of 
factors adverted to in the list above.  However, there was no real analysis of these by the Magistrate.  Furthermore, the apparent selectivity of the 
complainant's recollection, the absence of bruising or marks on the complainant's face are important but unremarked upon factors. 

79    Furthermore, in arriving at his decision the Magistrate does not appear to have articulated the test which he was applying, unless the following 
statement was the test he applied: 

"It would seem to me then that all matters that the defence needs to be aware of have been laid on the table by the 
prosecution." (page 14 lines 26-28) 

80    If that is the test he applied then he clearly did not apply a proper test, did not apply himself to the question which the section prescribes and 
misunderstood the true nature and content of the opinion he was by law required to form or not form. 
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81    He then proceeds to look at the question of consent and withdrawal of consent by the complainant and says: 

"I don't believe in the circumstances that applying the test as set out under 48E, and indeed taking into account the decision 
given by the superior court, that there has been special reasons." 

82    If the last part of the quotation referred to above is to be viewed as the test he has applied (either alone or in conjunction with the possible test 
referred to antecedently), then it is far from clear what the test he was applying was.  The Magistrate then proceeds to express the view: 

"I do not believe in the circumstances that any prejudice would be visited upon the defendant in these circumstances by not 
having (the complainant) called to give evidence relevant to the events of 10 August." 

83    The "circumstances" to which he is referring must, it would seem, be those that he has referred to in the immediately preceding paragraphs. 
 They are: 

1. The case is not one "where there is any vague allegation brought against Mr O'Hare". (page 14 line 10-11) 

2. The date, location, circumstances and persons involved are clearly stated. (page 14 lines 11-14, 25) 

3. The events are "a matter well within the range of knowledge of Mr O'Hare". (page 14, lines 17 - 18) 

84    There is no animadversion to and analysis of the matters referred to in the list set out above in this judgment. 

85    The Magistrate referred to the purpose of the s.48E as being that: 

"Committal proceedings should proceed generally by way of the submission of a paper brief". (p.12, lines 1-5) 

86    He further stated that there is no prejudice to a defendant such that there is a possibility that a fair trial is negated by the submission of a paper 
brief (p.12 lines 10-15).  This was said to depend upon the statement made by the complainant.  However, the analysis of the statement of the 
complainant that should have been undertaken in the light of the requirements of s 48E, was not undertaken by the Magistrate.  In considering the 
interests of justice it is material to consider the interests of the complainant as well as those of the plaintiff.  However there was no consideration 
given to the fact that the complainant was an adult and well educated.  There was no suggestion that she was not articulate.  This is in contrast to a 
person of tender years (see Smart J in Kennedy supra at 355) or a person who may unfairly be confused and thus not acquit himself or herself 
adequately in giving evidence.  These matters were not adverted to by the Magistrate, although they may in the circumstances have assisted in 
directing his mind towards the interests of justice which are not actually referred in terms to at any time in the Magistrate's reasons.  The closest he 
comes to the interests of justice is a statement that "there is a fair balance brought to the proceedings".  That is not the same as "the interests of 
justice". (see p 14 line 6-7) 

87    Reading his decision as a whole, in my opinion it is clear that the essential basis on which the Magistrate determined the matter was that 
adequate particulars had been given.  That is relevant, but not the true and complete test.  Much more is required for a proper exercise of the judicial 
function conferred by s 48E(1) and (2(a)).  Furthermore, what "decisions given by the superior courts" (p 14 lines 37-38) were taken into account are 
to be found only in the silences of his decision.  Moreover, how those undefined decisions were taken into account is not explained nor does it emerge 
from a reading of the reasons of the Magistrate as a whole.  Indeed, his decision demonstrates an apparent lack of appreciation of the considerations, 
the test, applicable to the exercise of the functions conferred by s 48E(1) and (2)(a) of the Act. 

88    A further matter which should be considered in relation to what the Magistrate did is the paragraph in which he refers to prejudice.  His 
determination as to absence of prejudice is clearly based upon the adequacy of the particularisation of the date, location, time, persons and like 
matters involved and the fact of intercourse.  Again for the reasons stated above, this is not merely an error of law, but constitutes a failure on the 
part of the Magistrate to turn his mind to the real question which he had to determine. 

89    I am clearly of opinion that the circumstances of the instant case provide an abundant basis for a finding of special reasons why in the interests 
of justice an order under s 48E(2)(a) should be made, that applying the proper test it was not reasonably open to the Magistrate to refuse to permit 
examination or to exercise his function in a way other than to permit examination and that in finding to the contrary the Magistrate was involved in 
errors of law of a kind appropriate to attract the remedy of an order in the nature of mandamus. 

90    I would propose that the proceedings be lifted up from the lower court, that the decision of the Magistrate be quashed, that the matter be 
referred back to the Magistrate to exercise his function and make a decision under s 48(2)(a) in accordance with law and that there be an appropriate 
declaration to complement this decision.  However I will stand over until Friday for Short Minutes of Order to be brought in. 

91    1 JUNE 2000 

92    I order that: 

1. The record of the Local Court be called up and the determination by the second defendant of the plaintiff’s application for attendance at 
committal proceedings of the named witness be quashed; 

2. The second defendant reconsider the plaintiff’s application for attendance at committal proceedings of the named witness according to 
law; and 

3. The first defendant pay the plaintiff’s costs of and incidental to these proceedings. 

93    These orders are in accordance with the agreed form of short minutes of order, which minutes of order, however, named the witness, and I order 
that the name of the witness be not published. 

********** 

LAST UPDATED: 04/12/2000 
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 Headnote | Top 

L was charged with a number of offences committed on SL. A co-accused SB was charged with similar offences on TM. The DPP presented them for a joint 
committal hearing. Because the charges were "offences involving violence" and SL and TM were "victims", pursuant to s 48EA of the Justices Act 1902 (NSW) 
(the Act), at the committal hearing SL would not be available for cross-examination in L's case, and likewise TM in B's case. Consequently, L would not have the 
opportunity of cross-examining TM as a witness, nor SB the opportunity of cross-examining SL. A magistrate refused to order separate committal hearings and L 
sought orders that the committal hearing be stayed until the DPP proceeded by way of separate committals, and that the magistrate reconsider the exercise of 
his discretion not to order separate proceedings. 

Held (dismissing the appeal): (1) (per Kirby P) Reserving the question of law raised concerning the constructions of par (b) in s 48E(2) of the Act in its 
application to "an alleged victim of that offence". 

(2) The proceedings were not suitable for the grant of leave to appeal because: 

(i) No evidence was placed before the judge at first instance, or before the Court of Appeal, showing what the magistrate did and why, in the absence of such 
proof (which could have been provided by a transcript, affidavits or agreed statement of facts), it was not possible for the court to provide relief in the nature of 
mandamus as claimed. 

(ii) It must be an exceptional case before the court will interfere in a committal hearing, and to provide a proper foundation for such interference, the claimant 
must establish with considerable particularity exactly what occurred at the committal. In this case that had not been done. 

(iii) Superior courts are traditionally reluctant to interfere in the decision of a magistrate to permit joint committal proceedings, and then only for exceptional 
reasons and upon the basis of facts clearly demonstrating an actual, or constructive refusal or failure of the magistrate to exercise his lawful jurisdiction. 

Barton (1980) 147 CLR 75
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; Yates v Wilson (1989) 168 CLR 338
[PDF]

; Camberwell Green Stipendiary Magistrate; Ex parte Christie [1978] 1 QB 602; (1978) 
67 Cr App R 39, , applied. 

(iv) L could renew his application before the magistrate, and if the application was refused, he could make an application at his trial that TM be examined on a 
voir dire. 

Waterhouse v Gilmore (1988) 12 NSWLR 270, , referred to. 

(3) There is no uniform practice of the Court not to furnish reasons for refusal of an application for leave to appeal, and reasons should be given in appropriate 
cases as "an incident of the judicial process". 

TCN Channel 9 Pty Ltd v Mahony (1993) 32 NSWLR 397; Meagher v Stephenson (1993) 30 NSWLR 736; Yates v Wilson (1989) 168 CLR 338
[PDF]

; Connell v 
Auckland City Council [1977] 1 NZLR 630, , referred to. 
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13 December 1994 Cur adv vult 

Kirby P. 

The Court has before it a summons for leave to appeal which raises an important question concerning an aspect of the procedure governing criminal committals. 
The grant of leave was opposed on various grounds of legal principle and of discretion. This was so notwithstanding the concessions that the point raised by the 
summons was important, had the potential to affect many committal hearings in the future and involved the consideration of a statutory provision ambiguous on 
its face. 

Mr Bernard Loubatie (the claimant) seeks leave to appeal from an order of Dunford J in the Administrative Division of the Supreme Court. The Director of Public 
Prosecutions (the first opponent) (DPP) has appeared to contest the grant of leave. The magistrate hearing the committal proceedings involving Mr Loubatie 
(Mr Langdon Gould LCM) has submitted to the orders of the Court. 

Two persons are charged with aggravated sexual assaults 

The proceedings arise out of events which allegedly occurred on 4 February 1994 at Bondi. According to statements made to the police and placed before 
Dunford J, two young women, whom I shall call SL and TM, met two men, Mr Loubatie and his friend, SB, at a late night bar in Paddington. At closing time, at 
about 2 or 3 am, they accompanied the men, and a third man, Mr Brendan Cappell, to the apartment occupied by the men in Bondi. Sexual activity was then 
initiated by the men. Eventually, sexual activity took place between Mr Loubatie and one of the young women, SL. In another room of the apartment, sexual 
activity also took place between SB and TM. The third man, Mr Brendan Cappell, intervened when SL began to scream, allegedly telling Mr Loubatie to get off her 
"as it was rape". The exact details of the assault need not be described for the present purposes. Each of the young women eventually consulted medical 
practitioners. On the following day, they complained at the Bondi Police Station. As a result of police investigations, Mr Loubatie and SB were charged with a 
number of serious offences. In the case of Mr Loubatie, he was charged with: 

(i) 

maliciously inflicting actual bodily harm to SL; 

 

(ii) 

assaulting SL with an act of indecency; 

 

(iii) 

assault, thereby occasioning actual bodily harm to SL; and 

 

(iv) 

committing common assault of SL. 

 

SB was charged with like offences, except that, in his case, the most serious charge was omitted, the degree of violence allegedly occasioned to SL being absent, 
in the case of TM. 

The charges against the accused were mentioned in the Downing Centre Local Court before the magistrate on 17 March 1994. Mr Loubatie made application for 
an order that the committal proceedings involving him should be heard separately from the committal proceedings involving SB. Mr Loubatie also sought an order 
that SL be required to attend the committal proceedings against him "in the interests of justice" and that the witness, TM, the alleged "victim" of the assaults 
charged against SB, should be required to attend the committal proceeding in the interests of justice for cross-examination in Mr Loubatie's case. 

The significance of the last-mentioned requests will, in due course, be explained. 

The magistrate was urged to provide for a separate committal hearing, in lieu of the joint committal sought by the DPP, so that Mr Loubatie would not be denied 
the opportunity of cross-examining, in his committal proceedings, the witness TM against whom it was not alleged he had committed any offence. For Mr Loubatie 
it was suggested that, because of the evidence of alcohol consumption admitted in the statement of TM which was served and exhibited in these proceedings, 
there was a real prospect that valuable evidence might be lost if cross-examination of this witness were denied at the committal hearing and postponed until the 
trial, estimated to take place in June 1995. 

The magistrate declined to order that the committal proceedings involving the two accused men should be heard separately. Unfortunately, the reasons for the 
magistrate's decision, in the terms in which he expressed them, were not available to Dunford J. They are not available to this Court. No statement of agreed 
facts, in lieu of the unavailable transcript, was placed before the primary judge. No evidence was tendered to prove precisely what had occurred before the 
magistrate. No such evidence was before this Court: cf Builders Licensing Board v Mahoney (1986) 5 NSWLR 96 at 98f. 

Having rejected the application for separate committals, the magistrate ordered that the joint committal be heard on 14 and 15 September 1994. Mr Loubatie did 
nothing until 13 September 1994. He then applied to the Supreme Court, apparently in the Criminal Division. The proceedings were reassigned in the registry to 
the Administrative Division. It appears that they were properly assigned to the Common Law Division; but this matters not. The orders sought by Mr Loubatie in 
his summons included (omitting matters not now pressed) orders: 

1. 

That the prosecution of the committal proceedings against the plaintiff as presently constituted be stayed permanently or until such time as the [DPP] proceeds 
against [Mr Loubatie] separately from [SB]; and 
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2. 

An order that the [magistrate] reconsider the exercise of his discretion not to order separate committal proceedings for [Mr Loubatie]. 

 

By reason of the summons, the magistrate adjourned the committal proceedings over the opposition of the DPP. Those proceedings are now listed to take place 
on 9 and 10 March 1995, jointly, as the DPP has required. 

The application which Dunford J heard was never classified as to its form with any real precision. Before this Court, it was suggested that it was either: 

(a) 

a statutory proceeding for mandamus pursuant to s 134(1) of the Justices Act 1902 (NSW) (the Act) which provides: 

 

The Supreme Court may, on application by any person, by order direct a Justice to do any act relating to 
the duties of his office; ... or 

 

(b) 

an order in the nature of mandamus pursuant to s 69 of the Supreme Court Act 1970 (NSW) exercising the general powers of supervision of the Supreme Court 
and the ancient prerogative writ of mandamus as now, in substance, enacted with simpler procedure, by the Supreme Court Act. 

 

Amidst all of the other complications of this case, it is not necessary to pause to clarify the precise nature of the jurisdiction which was invoked from the Supreme 
Court. Clearly, it was a form of mandamus to oblige the magistrate to exercise his jurisdiction lawfully in respect of the refusal to order the separate hearing of 
the committals against the two accused. Additionally, Mr Loubatie claimed a stay from the Supreme Court directed to the prosecution until the DPP proceeded 
separately in the two committals. 

The limitation on cross-examination of "victims" 

It is now necessary to say something about how the problem in this case has arisen and the legal issue which was posed for decision by the magistrate in light of 
Mr Loubatie's application. 

Section 48EA of the Act was inserted in 1987 as part of an endeavour by Parliament to reduce the suggested burden suffered by the victims of specified offences 
involving violence (including certain sexual assaults) in having to give oral evidence against the accused twice: once in the committal and then at the trial. It was 
suggested that submitting the "victim" twice to the ordeal of court proceedings and specifically to the stress of cross-examination (whilst the accused typically 
remained silent) was unjust and a potential discouragement to "victims" to come forward with complaints of serious offences of violence, including the prescribed 
sexual offences: see the Act, s 48EA(1)(a). 

Something of the history and purposes of the legislation is to be found in B v Gould and DPP (1993) 67 A Crim R 297
[PDF]

 and Kant v DPP (1994) 73 A Crim R 

481
[PDF]

. 

To give effect to the general purpose of Parliament just described, s 48EA of the Act contains, after definitions of offences involving violence (which included the 
offences charged both against Mr Loubatie and SB), a definition of "victim" as meaning: ""victim", in relation to an offence involving violence, means a person 
against whom the offence was committed." There then follows in s 48EA(2) the operative provision: 

Where in any committal proceeding the Justice ... is ... satisfied that: 

(a) 

the defendant has been charged with an offence involving violence; and 

 

(b) 

the person who made a written statement tendered as evidence under this Subdivision is an alleged victim of that offence 

 

the Justice ... shall not give a direction under section 48E requiring the attendance at those proceedings of the alleged victim or otherwise reject the statement 
because the defendant has requested the attendance at those proceedings of the alleged victim unless the Justice ... is ... satisfied that there are special reasons 
why the alleged victim should, in the interests of justice, attend at those proceedings to give oral evidence. [Emphasis added.] 

The case before Dunford J proceeded on the footing (although not strictly proved) that the magistrate had rejected the contention for Mr Loubatie that s 48EA 
applied only to the particular victim of a single offence charge and was thus inapplicable to a case of joint committal where a person might be the "victim" of one 
of the accused and a witness relevant to the case against the other. 

It was Mr Loubatie's submission, first before the magistrate and repeated before Dunford J, that the considerations arguing for separate committals were 
overwhelming in the present case and that the magistrate had erred in failing to so order. Thus, it was put that the result of the magistrate's order was effectively 
to deprive Mr Loubatie of his right to question witnesses, including TM, against him. Before this Court at least, Mr Loubatie did not complain about his 
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disentitlement to question his accuser, the alleged "victim" of his assaults, SL. He accepted that her immunity was within the protection of s 48EA. He did not 
persist with his challenge to the refusal of the magistrate to find "special reasons" why SL should be required, in the interests of justice, to attend the proceedings 
to give oral evidence. He accepted that this was within the discretion of the magistrate and the language and spirit of the Act. But he complained that the refusal 
of a separate committal effectively extended the protection of the section beyond his alleged "victim" to a person who, in relation to him, was simply a witness. It 
was urged that it could not be for the DPP, by the simple device of prosecuting two persons in a joint committal, effectively to deprive each of them of the 
opportunity to cross-examine, as a witness, persons who were "victims" to the other accused. 

In support of this complaint, it was pointed out that, in the facts of the present case, the evidence of TM could be relevant to exculpatory factors (at least 
concerning the consumption of alcohol and consent to sexual activity) helpful to Mr Loubatie. Denied of the opportunity to cross-examine TM, Mr Loubatie 
suffered an effective loss of the opportunity to be discharged at the committal; that is, to lay a basis for a successful application that no bill of indictment be 
found or to defend himself at trial against the serious charges which he faced, with the benefit of the cross-examination of TM who, in relation to his alleged 
offences, was not a "victim", but a mere witness. 

As a matter of construction, it was put for Mr Loubatie that the use of the word "that" in s 48EA(2)(b) (ie "an alleged victim of that offence") made it plain that 
Parliament was limiting the immunity to victims of the particular offence in respect of which a particular accused was charged. In support of that proposition, it 
was pointed out that the right of cross-examination of witnesses at a committal was an important and valuable right hitherto enjoyed by persons accused of 
criminal offences in this State. In fact, that right reflects the fundamental right contained in Art 14.3 of the International Covenant on Civil and Political Rights: 

In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality: 

(e) 

To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as 
witnesses against him; 

 

In the event of an ambiguity, it was put that this Court would construe s 48EA of the Act in such a way as to ensure that the decision of the DPP to conduct a 
joint committal hearing would not deprive the appellant of the valuable right to cross-examine TM which he wished to exercise. 

Decision of the primary judge 

Dunford J rejected Mr Loubatie's complaint that the joint committal was "inappropriate and improper". He accepted the reasoning of Grove J in McKean v DPP, 
Hyde and Splithof (unreported, Supreme Court, NSW, 22 April 1993), where Grove J said: 

... the construction contended by the plaintiff could have the oblique effect in some cases of requiring such committal hearings to deal with charges one at a time. 
I see no reason to conclude that the legislature did not anticipate that there may be cases of multiple victims who would be likely to make statements relevant to 
happenings to each other as well as to themselves and that they would be dealt with at a single committal hearing. The immunity is available to each victim of a 
relevantly charged offence and a protection against unfair operation exists in a jurisdiction to give a direction if special reasons are shown. 

Dunford J went on to apply this reasoning to the instant case where the facts were somewhat different from McKean: 

Although the two women are complainants in respect of different offences by different alleged offenders they both give evidence relevant to the offences alleged 
in respect of each other, and that is why it is sought to cross-examine them ... The object of the section is ... to protect the alleged victims from the requirement 
of giving evidence on more than one occasion. 
 
In the present circumstances if separate committals were held, each of the complainants would be required to give evidence in one committal hearing (that is not 
involving herself as victim) and two trials rather than enjoying the protection sought to be given to victims by s 48EA, such persons would be required to give 
evidence more often. That does not mean that it is open to the Crown to join unrelated matters in joint committals, and an example was given in argument of 
two men approaching different complainants in a bar at a hotel and then going off to separate rooms in the hotel possibly even on different floors where alleged 
sexual assault may take place. Quite clearly the joinder of committal hearings in such cases would be difficult, if not impossible, to justify. Here the proceedings 
took place in the same home unit partly in view of a common witness, Mr Cappell, in close proximity of time if not concurrently, following a joint meeting at the 
hotel and joint travelling from the hotel to the unit. I am not satisfied that it is inappropriate to join committal hearings in such a case, particularly as apart from 
the complainants and Mr Cappell, there are other common witnesses. 

The other common witnesses referred to are, apparently, the police to whom the "victims" later made their complaints. 

The summons should be rejected 

The DPP resisted the present application at every stage. He objected to the extension of time sought within which to prosecute the summons, some eight weeks 
out of time. This resistance was based upon the footing that the delay represented a common pattern which had been followed throughout the proceedings by the 
belated applications on the part of Mr Loubatie. I would not be prepared to dispose of the application upon that basis. No prejudice to the DPP was suggested in 
the late filing of the summons for leave to appeal. The committal is set down for March 1995. This Court is well able to determine the summons (as it could, if 
necessary, the appeal) without interference in the timetable for the committal. 

Neither Mr Loubatie nor the DPP disputed the jurisdiction of this Court to hear the summons for leave to appeal from the order of dismissal entered by Dunford J. 
Neither contested that this was a case where leave was required. Neither disputed that the form of relief which Dunford J was asked to consider was relief in the 
nature of mandamus, whether in the form of the prerogative writ or the statutory variant provided by s 134 of the Act. I shall assume that all of these 
concessions are properly made. 

Without further argument, I would not be prepared to reject either the contention of Mr Loubatie concerning the requirements of s 48EA of the Act, where the 
DPP has elected for a joint committal, nor the arguments (still available to Mr Loubatie) concerning the construction of par (b) in s 48E(2) as being specific to a 
written statement made by "an alleged victim of that offence". Parliament, for competing reasons of high policy, may take away the right of an accused person, 
including in a committal, to question witnesses whose evidence is offered as relevant to his or her guilt of the offence charged. Clearly, Parliament has done so in 
the case of the "victim" of an accused offender. It is less clear that it has done so in the case of a person who, though the alleged "victim" of one accused, is a 
mere witness to the offence involving the other. To deprive that other of the right of questioning a relevant witness, without a clear statutory provision 
authorising that course, appears to offend the principle of the common law that criminal statutes, potentially diminishing liberty, are to be strictly construed. It 
also appears to offend the more modern principle of construction that, in the event of ambiguity, an Australian statute will be construed so as to accord with 
fundamental human rights, such as stated in the International Covenant on Civil and Political Rights, and not to breach those rights: see Young v Registrar, Court 
of Appeal (No 3) (1993) 32 NSWLR 262 at 274ff; Sandford (1994) 33 NSWLR 172 at 177ff; 72 A Crim R 160 at 165

[PDF]
ff. 
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A future case may arise where that issue is properly posed for reconsideration in this Court. However, for a number of reasons, there are defects and difficulties 
in the present proceedings which make them an inappropriate vehicle to tender the point of construction which Mr Loubatie wished to urge: 

(1) 

Most fundamentally, no evidence was placed before Dunford J concerning the reasons for the magistrate's decision in rejecting the application that he should 
order separate committals. For all this Court knows, Mr Gould LCM may have refused the application upon purely discretionary grounds relevant to the facts of 
this particular case. Such a determination would not, even if arguably wrong, invite a remedy in the nature of mandamus (prerogative or statutory). It would not 
involve a failure, actual or constructive, on the part of the magistrate to exercise his jurisdiction. At most, it would involve an error on his part in the way in which 
his jurisdiction was exercised: see Walker v Industrial Court (NSW) (1994) 53 IR 121. Such an error would not attract an order in the nature of mandamus or a 
direction under s 134 of the Act; 

 

(2) 

Any attempt by the Court to allow Mr Loubatie to prove, belatedly, the reasons of the magistrate for refusing his application for an order for separate committals, 
would offend the nature of the proceedings before the Court. We are not here exercising our powers of judicial review over a person subject to the Court's 
supervision. What is before the Court is a summons for leave to appeal, and nothing else. In accordance with well-established principle, this Court must scrutinise 
the correctness or incorrectness of the order of Dunford J upon the basis of the material which was before his Honour. How it could seriously have been 
suggested that his Honour could give relief in the nature of mandamus (prerogative or statutory) without clear evidence (by transcript, agreed facts or affidavit 
proof) of the way in which the magistrate was alleged to have failed to exercise his jurisdiction, is not immediately apparent. A court asked to give this 
exceptional form of relief, directed to a public official and judicial officer, will not do so in the absence of a clear demonstration that he or she has deliberately or 
constructively refused or failed to exercise the jurisdiction which the law provides. In the absence of proof of what precisely the magistrate did and why, I do not 
see how this Court could possibly provide the relief in the nature of mandamus claimed. Accordingly, there is no footing upon which this Court could properly 
disturb the order of Dunford J; 

 

(3) 

The need for great caution in interfering in committal proceedings has been stressed repeatedly by the High Court of Australia and by this Court: see 

egBarton (1980) 147 CLR 75 at 98f
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; Yates v Wilson (1989) 168 CLR 338 at 339
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; Australian Broadcasting Tribunal v Bond (1990) 170 CLR 321 at 

328
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;Cain v Glass (No 2) (1985) 3 NSWLR 230 at 235ff. To provide a proper foundation for interference, as an exceptional case, in a committal proceeding, 
the claimant for relief must establish with considerable particularity exactly what has occurred, how the committal has allegedly miscarried and how interference 
can be justified when so many reasons argue for restraint, no final legal rights of the parties being determined; 

 

(4) 

There is one further consideration which, in the nature of the summons, was not explored. This concerns the power of the Court to interfere in the decision of the 
DPP to exercise his statutory powers in presenting Mr Loubatie and the other accused at a joint committal. The convenience in the saving of public and court 
time, the costs of witnesses, legal costs and other inconvenience by the conduct of a joint committal needs no elaboration. The superior courts have also 
traditionally been reluctant to interfere in the decision of a magistrate to permit a committal to proceed against accused persons jointly: see egCamberwell Green 
Stipendiary Magistrate; Ex parte Christie [1978] 1 QB 602 at 606; (1978) 67 Cr App R 39 at 430. This Court was informed that it would be contrary to the 
ordinary practice of the DPP to present persons such as Mr Loubatie and the other accused (SB) for joint trial. If so, that is a further protection for Mr Loubatie 
which the DPP's ordinary practice will safeguard, if the accused are committed for trial and a bill of indictment is found in each case. The Court would not, I 
believe, interfere in the DPP's prosecutorial discretion in that regard. Its relief would be directed solely to the conduct of the proceedings in court. But for reasons 
which I have now explained, such proceedings would rarely be disturbed and then only for exceptional reasons and upon the basis of facts clearly demonstrating 
an actual or constructive refusal or failure of the magistrate to exercise his lawful jurisdiction; and 

 

(5) 

There are also various practical considerations which reinforce the foregoing grounds for exercising caution in this particular case. Mr Loubatie may renew before 
the magistrate his application for an order for separate committals; he may renew with more success his application that at least the witness TM should, for 
"special reasons ... in the interests of justice", attend to answer questions or that she is otherwise outside the immunity granted by s 48EA of the Act. Nothing 
that the magistrate has decided to date could prevent his acceding to such applications, if renewed. Even if not renewed or if again rejected, Mr Loubatie could 
make application at his trial that a voir dire be conducted to permit the questioning of a person (such as TM) who was not questioned in the course of the 
committal proceedings. This is a course commended by Hunt J in Waterhouse v Gilmore (1988) 12 NSWLR 270 at 277. In drawing attention to that facility, I 
make no comment on whether it should be availed of in this case. Much would depend upon the evidence given in the committal. In that connection, it should be 
remembered that Mr Loubatie, and the other accused, will have a full opportunity to question the other man who was present at the time of the alleged offences, 
Mr Cappell. He will be obliged to give oral evidence both at the committal and at any later trial.The foregoing considerations remove at least the risk of 
irreparable injustice occurring in this case. And of course Mr Loubatie will, at any trial, have a full opportunity of questioning both SL (his alleged "victim") and 
TM, the statements of both of whom have been served in advance of the committal. 

 

For the foregoing reasons, and not because I regard the legal submissions for Mr Loubatie as being without merit, I would refuse leave to appeal. The correctness 
of the construction of s 48EA which found favour with Grove J in McKean and with Dunford J at first instance in this case, I would leave to another day when what 
transpired in the Local Court is properly proved. Further argument could then be heard by the Court to consider the correctness of the contentions unsuccessfully 
urged in this case. In the way the proceedings were conducted, both before Dunford J and in this Court, the claim for a stay also fails, assuming that such a 
matter may properly be considered by this Court. 

It is appropriate to record that no separate argument was addressed to the power of the Supreme Court, in circumstances such as the present, to order a stay. At 
all times, the summons and the appeal were treated as a review of the magistrate's decision. 

The provision of reasons 

With respect, I do not agree with Clarke JA that there is any uniform practice of this Court not to furnish reasons for refusal of an application for leave to appeal. 
As is appropriate to a judicial body, the Court adapts its practice in this regard to the circumstances of the particular case. In some cases, full reasons are 
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provided for rejection of a summons for leave to appeal: see eg TCN Channel 9 Pty Ltd v Mahony (1993) 32 NSWLR 397. Such cases are not confined to those in 
which I participate: see eg Meagher v Stephenson (1993) 30 NSWLR 736. Reasons are regularly given for dismissing other non-appellate process within the 
Court: see egYoung v Registrar, Court of Appeal (No 3) (a petition); Robinson v Campbell (No 2) (1992) 30 NSWLR 503 (a motion). Extensive reasons are 
regularly given where the Court grants leave, but dismisses the appeal: see eg PD v Australian Red Cross Society (New South Wales Division) (1993) 30 NSWLR 
376 and Clarke v Bailey(1993) 30 NSWLR 556. In the Court of Criminal Appeal, reasons are invariably given for dismissal of a summons for leave to appeal 
against sentence: see egSteffan (1993) 30 NSWLR 633; 67 A Crim R 506
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In some cases, short reasons are given by this Court, without detailed elaboration, for the order dismissing a summons for leave to appeal. This is also now 
increasingly the practice of the High Court of Australia. Sometimes the short reasons of the High Court contain important statements of legal principle. Yates v 
Wilson is a case in point. There are several similar cases in this Court. In other instances, it is true that the Court will give no reasons because the reasons for the 
dismissal of the summons sufficiently appear from the exchanges between the Court and the parties or their representatives during the hearing, or from the very 
simple nature of the application. The present summons was not, in my view, within that class. 

In many cases, the refusal of leave to appeal will, effectively, be the end of the claimant's remedies upon the subject complaint. Here, the claimant has engaged 
senior counsel. He has put his argument at length. He suggests to the Court that the matter is one important to the claimant's liberties. On any view, a significant 
legal issue is raised. In such circumstances, for the Court to respond with no more than an assertion that the case is not one suitable for the grant of leave, is, 
with due respect to those of a different opinion, unsatisfactory. A party may then leave this Court not merely "disappointed" but "disturbed", to use the words of 
the Court in Connell v Auckland City Council [1977] 1 NZLR 630 at 634; see Mifsud v Campbell (1991) 21 NSWLR 725 at 728. We, who impose the high 
obligations of manifest justice upon others, must accept the same standards for ourselves: see generally M D Kirby, "Reasons for Judgment" (1994) 12 Aust Bar 
Rev 121. 

The Full Federal Court has declined to tie its hands with a settled practice: see eg Decor Corporation Pty Ltd v Dart Industries Inc (1991) 33 FCR 397 at 400
[PDF]

. 
Whilst acknowledging the differing views and inclinations of judges, the foregoing cases, taken at random from recent volumes of the reports, demonstrate that 
the practice of this Court is far from settled or uniform. If it were, and if it involved a universal failure to give reasons, whatever the case, it would be my 
respectful view that such practice would need to be changed. The giving of reasons is, as Mahoney JA noted, "an incident of the judicial process": see Housing 
Commission of New South Wales v Tatmar Pastoral Co Pty Ltd [1983] 3 NSWLR 378 at 386. It is not a universal obligation: see also Public Service Board of New 
South Wales v Osmond(1986) 159 CLR 656 at 667

[PDF]
. But it is certainly common and increasing in its beneficial incidence. 

Orders 

The summons for leave to appeal should be dismissed. I would reserve costs. 

Clarke JA. 

I do not regard this as an appropriate case for the granting of leave to appeal. In accordance with the longstanding practice of the court I do not propose to 
furnish any reasons. 

The application should be dismissed with costs. 

Mahoney JA. 

This is not a proper case for leave to appeal. The summons should be dismissed with costs. 

 Orders | Top 

Summons dismissed 

 Legal Representatives | Top 

P Bodor QC, for the claimant. 

G I O Rowling, for the opponent. 

Solicitors for the claimant: Watsons. 
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PART	  A	  -‐	  INTRODUCTION	  	  

1. APPLICATION	  
	  

This Practice Note applies in relation to matters in the Local Court’s criminal 
jurisdiction, including summary proceedings and proceedings for indictable offences 
being dealt with summarily. 

2. OBJECTS	  
 
The objects of this Practice note are to ensure that matters in the Local Court’s 
criminal jurisdiction are finalised in a timely and proper fashion in accordance with 
the Local Court’s published time standards, and to set out practices in relation to 
other procedural or ancillary aspects of such proceedings. 

3. COMMENCEMENT	  
	  

This Practice Note commences on 1 May 2012. 

4. REVOCATION	  OF	  PRACTICE	  NOTES	  
 
The following Practice Notes are repealed on the commencement of this Practice 
Note: 
 

(i) 1 of 2001  Vacating hearing dates and applications for adjournment 
(insofar as it applies to criminal proceedings only) 

(ii) 5 of 2002 Magistrates Early Referral Into Treatment (MERIT) 
programme 

(iii) 3 of 2004 Criminal proceedings involving child witnesses 
(iv) 4 of 2005 Media access to sexual assault proceedings heard in camera 
(v) 4 of 2007 Provision of Psychiatric Reports to Correctional Facilities 
(vi) 5 of 2007 Procedures for persons in custody at Courts / Circuits with no 

AVL facilities 
(vii) 7 of 2007 Listing Procedure for Summary Criminal Trials 
(viii) 7 of 2008 Use of Audio Visual Link in criminal and civil proceedings 

(insofar as it applies to criminal proceedings only) 
(ix) 2 of 2010 State Debt Recovery Office Annulment Applications 
(x) 2 of 2011 Forum Sentencing Program 
(xi) 1 of 2012 Procedures to be adopted for Domestic Violence matters 
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PART	  B	  –	  PROCEDURE	  

5. SUMMARY	  CRIMINAL	  TRIALS	  
	  

5.1 Application 
	  

(a)  Subject to Chapter 10 (Summary hearings for domestic violence offences), this 
Chapter applies to: 

• Proceedings for summary offences, and 

• Proceedings for offences listed in Table 1 or 2 of Schedule 1 to the 
Criminal Procedure Act 1986 (‘CPA’) where no election to proceed on 
indictment has been made (‘Table matters’).  

 

5.2 Objects 
 
(a) In addition to the objects specified in Part A, this Chapter has the objects of 

ensuring that: 

• summary criminal trials are heard within the Local Court’s published time 
standards; 

• the unnecessary attendance at Court of prosecution witnesses who are 
not required for cross-examination is avoided; and 

• the legislative purpose in s 260 CPA in respect of Table matters is applied. 
 

(b) To achieve these objects, paragraphs 5.3 - 5.8 apply.  

 

5.3 Table matters  
	  

(a) On the first mention, if there is no decision as to whether or not an election is 
to be made in a Table matter: 

	  

(i) If	   the	  accused	  enters	  a	  plea	  of	  not	  guilty	  –	  orders	  will	  be	  made	   for	   the	   service	  of	   the	  
brief	  in	  accordance	  with	  paragraph	  5.4;	  	  

	  

(ii) If	  the	  accused	  enters	  a	  plea	  of	  guilty	  –	  	  

• the prosecution will be entitled to an adjournment for 2 weeks to 
consider whether or not to make an election; and  



	  

Page 3 of 20 

• the facts are not to be tendered. 
	  

(b) Pursuant to s 263(1) CPA, an election must be made on or by the first return 
date after an order is made for service of the brief of evidence (ordinarily, the 
second mention). The proceedings are to be dealt with summarily in 
accordance with this Chapter unless an election is made. 

	  

(c) If an election is made, the matter is to proceed in accordance with Practice 
Note Comm 1. 

	  

5.4 First mention 
	  

(a) On the first mention, if the accused enters a plea of not guilty, a Magistrate or 
the Registrar is to: 

	  

(i) Make	   orders	   for	   service	   of	   the	   prosecution	   brief	   of	   evidence	   upon	   the	   accused	   in	   4	  
weeks;	  and	  

	  

(ii) Adjourn	  the	  proceedings	  for	  mention	  for	  reply	  in	  6	  weeks.	  	  
	  

in	  all	  matters	  other	  than	  those	  mentioned	  in	  clause	  21	  of	  the	  Criminal	  Procedure	  Regulation	  
2010,	  which	  do	  not	  require	  a	  brief	  of	  evidence.	  

	  

(b) Where a plea of not guilty is entered in relation to a matter mentioned in clause 
21 of the Criminal Procedure Regulation 2010 as a matter for which a brief of 
evidence is not required, the matter is to be listed for hearing without requiring 
the prosecution to serve a brief. 

	  

(c) A brief of evidence must include a Court Listing Advice that: 
	  

(i) Lists	  the	  statements	  contained	  within	  the	  brief,	  and	  	  
	  

(ii) Indicates	   any	  witness	  who	   is	   identified	   by	   the	   prosecution	   as	   a	  member	   of	   the	   NSW	  
Police	   Force	   who	   the	   prosecution	   intends	   to	   call	   to	   give	   evidence	   in	   proceedings	   to	  
corroborate	   evidence	   in	   chief	   given	   by	   another	   member	   of	   the	   NSW	   Police	   Force	  
(‘corroborative	  witness’)	  	  	  

 

in	  the	  form	  set	  out	  in	  Attachment	  B.	  
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(d) Service is to be effected upon the accused in accordance with the provisions of 
the Part 5 of the Local Court Rules 2009. 

	  

5.5 Second mention 
	  

On	  the	  second	  mention,	  unless	  the	  accused	  enters	  a	  plea	  of	  guilty,	  the	  Court	  will	  list	  the	  matter	  

for	  hearing	  at	  the	  earliest	  available	  opportunity.	  

 
5.6 Adjournments 
	  

(a) Adjournments or other variations to the above timetable will not be granted 
unless the Court is satisfied that departure from the timetable is in the interests 
of justice. 

 
(b) Failure to finalise a brief in accordance with the above timetable will not, of 

itself, provide the basis for an adjournment for further time for service of the 
brief. Unless a plea of guilty is entered or the interests of justice require 
otherwise, the Court will: 

	  

(i) List	  the	  matter	  for	  hearing;	  and	  	  
	  

(ii) Order	  that	  the	  balance	  of	  the	  brief	  be	  served	  not	  less	  than	  14	  days	  prior	  to	  the	  allocated	  
hearing	  date.	  

 
(c) In the event the Court is informed of a failure to finalise a brief in accordance 

with the above timetable due to delays in forensic analysis of material, the 
Court will consider whether to grant an adjournment only if: 
	  

(i) The	  party	  seeking	  the	  forensic	  analysis	  informs	  the	  Court	  of	  the	  date	  the	  material	  was	  
sent	  for	  forensic	  analysis,	  and	  

	  

(ii) The	  Court	  is	  satisfied	  the	  results	  of	  the	  forensic	  analysis	  are	  likely	  to	  assist	  in	  the	  
determination	  of	  the	  proceedings.	  	  

 
5.7 Matters where accused is legally represented 
	  

(a) This paragraph applies only where the accused is represented by a barrister or 
a solicitor. 

 
(b) To assist in the prompt and effective service of the brief, the legal 

representative of the accused at the time of the making of the brief service 
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order is to complete, sign and hand to both the prosecutor and the Court a 
Notice of Appearance (Attachment A). 
 

(c) Upon the adjourned date, in the event that a plea of not guilty is adhered to: 
 

(i) the	  legal	  representative	  of	  the	  accused	  is	  to	  hand	  to	  the	  Court	  and	  to	  the	  prosecutor	  a	  
completed	  Court	  Listing	  Advice	  (Attachment	  B);	  	  

 
(ii) the	  prosecution	  is	  to	  indicate	  whether	  it	  seeks	  that	  any	  witness	  identified	  to	  the	  

defence	  as	  a	  corroborative	  witness	  in	  accordance	  with	  paragraph	  5.4(c)(ii)	  give	  evidence	  
by	  audio	  link	  or	  audio	  visual	  link	  in	  accordance	  with	  s	  5BAA,	  Evidence	  (Audio	  and	  Audio	  
Visual	  Links)	  Act	  1998.	  

 
(d) When listing the matter for hearing, notwithstanding sub-paragraph (c)(ii) and 

without limiting the Court’s discretion under s 5BAA, the Court may direct that 
a witness is to attend to give evidence in person if: 

	  

(i) The	  written	  statement	  of	  the	  witness	  and/or	  a	  list	  of	  corroborative	  witnesses	  has	  not	  
been	  served	  upon	  the	  defence	  in	  accordance	  with	  paragraph	  5.4,	  such	  that	  the	  Court	  
cannot	  be	  satisfied	  that	  the	  witness	  is	  a	  corroborative	  witness;	  	  
	  

(ii) The	  necessary	  audio	  link	  or	  audio	  visual	  link	  facilities	  are	  not	  available	  and	  cannot	  
reasonably	  be	  made	  available	  on	  the	  first	  available	  date	  for	  listing	  the	  matter	  for	  
hearing.	  

 
(e) Any audio link or audio visual link proposed to be used must be capable of 

enabling the witness’ evidence to be recorded by the court’s recording system, 
in accordance with the constitution of the Local Court as a court of record 
under s 7, Local Court Act 2007.  

 
(f) Nothing in this paragraph precludes the defence from making an application 

that the court direct a witness to attend to give evidence in person under s 
5BAA(3). 

 
(g) The prosecution is required only to call at the hearing those witnesses 

nominated for cross-examination on the Court Listing Advice. A notation on the 
Court Listing Advice by the legal representative of the accused that a witness 
is not required to be called for cross-examination does not prevent the 
prosecution calling that witness in the prosecution case if the prosecutor is of 
the opinion the witness is required. The remainder of the brief of evidence 
must be tendered by the prosecution in its case.  

	  

5.8 Costs 
	  

Pursuant to s 216 CPA, the court may order that a party to pay such costs as it may 
determine where it is satisfied that the other party has incurred additional costs 
because of the unreasonable conduct or delays of the first party. 
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6. VACATING	  HEARING	  DATES	  

 

6.1 General 
	  

(a) When	  a	  hearing	  date	  has	  been	  allocated,	   it	  will	   not	  be	  vacated	  unless	   the	  party	   seeking	   to	  
vacate	  shows	  cogent	  and	  compelling	  reasons.	  

	  

(b) Any	  application	  to	  vacate	  a	  hearing	  date	  must	  be	  in	  writing	  in	  the	  form	  of	  Attachment	  C	  and	  
must	  be	  made	  not	  less	  than	  21	  days	  prior	  to	  the	  allocated	  hearing	  date,	  or	  such	  other	  period	  
(whether	  longer	  or	  shorter)	  as	  in	  the	  opinion	  of	  the	  presiding	  magistrate	  will	  allow	  time	  to	  list	  
other	  matters	  for	  hearing	  on	  the	  date(s)	  to	  be	  vacated.	  

	  

(c) In	  the	  first	  instance	  the	  application	  shall	  be	  dealt	  with	  by	  a	  Magistrate	  in	  Chambers	  and	  shall	  
only	  be	  listed	  in	  court	  at	  the	  direction	  of	  the	  Magistrate.	  

	  

(d) The	  party	  bringing	   the	  application	  must	   give	  notice	   to	   the	  opposing	  party	  or	  parties	  of	   the	  
application.	  

	  

6.2 Urgent applications 
	  

(a) Where	  urgent	  and	  unforseen	  circumstances	  arise	  within	  the	  21	  days	  of	  the	  allocated	  hearing	  
date,	  an	  application	  to	  vacate	  a	  hearing	  date	  should	  be	  made	  as	  soon	  as	  practicable	  after	  a	  
party	  has	  become	  aware	  of	  grounds	  for	  such	  application	  and,	  in	  any	  event,	  not	  later	  than	  the	  
next	  working	  day.	  

	  

(b) Upon	  an	  application	  to	  vacate	  a	  hearing	  date	  on	  the	  grounds	  of	  illness,	  the	  party	  making	  the	  
application	  will	  be	  required	  to	  produce	  a	  medical	  certificate	  within	  a	  period	  specified	  by	  the	  
court.	  

	  

6.3 Change of plea 
	  	  	  	  	  	  	  	  	  	  	  	  

When	  instructions	  are	  received	  to	  enter	  a	  plea	  of	  guilty	  in	  a	  matter	  fixed	  for	  defended	  hearing,	  the	  
prosecution	  and	  the	  court	  should	  be	  advised	  at	  the	  earliest	  opportunity.	  
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7. AUDIO	  VISUAL	  LINK	  (AVL)	  FACILITIES	  
	  

7.1 Procedures to be adopted for persons in custody at Courts/ Circuits with 
no AVL facilities 

 

(a) Courts	  without	  AVL	  facilities:	  Presiding	  magistrates	  at	  the	  Local	  Court	  locations	  without	  AVL	  
facilities	   (‘original	   courts’)	   will	   adjourn	   all	   matters	   (other	   than	   matters	   for	   hearing)	   where	  
accused	  persons	  are	  in	  custody,	  to	  the	  nearest	  or	  appropriate	  allocated	  courthouse	  with	  AVL	  
facilities	  in	  accordance	  with	  the	  table	  set	  out	  at	  Attachment	  D.	  

(b) Courts	  with	  AVL	  facilities:	   	  Presiding	  Magistrates	  at	  Local	  Court	   locations	  with	  AVL	   facilities	  
will	  manage	  all	  matters	  involving	  persons	  in	  custody	  from	  surrounding	  courts	  including:	  

(i) Hearing	  of	  bail	  applications;	  
	  

(ii) Making	  of	  brief	  orders;	  
	  

(iii) Making	  of	  further	  brief	  orders;	  
	  

(iv) Listing	  matters	  for	  hearing	  or	  sentence	  at	  the	  original	  Court;	  
	  

(v) Adjournments.	  
 

(c) When	  a	  matter	  from	  a	  surrounding	  court	  is	  ready	  to	  be	  listed	  for	  hearing	  or	  sentence,	  it	  will	  
be	   necessary	   for	   the	   parties	   through	   the	   registrar	   at	   the	   Court	   with	   the	   AVL	   facility	   to	  
ascertain	  a	  suitable	  date	  for	  the	  adjournment	  of	  the	  matter	  to	  the	  original	  court	  for	  hearing	  
or	  sentence.	  

 
(d) This	  Chapter	  does	  not	  affect	  arrangements	  currently	  in	  place	  for	  Centralised	  Committals	  nor	  

the	  courts	  at	  which	  committal	  proceedings	  are	  dealt	  with.	  
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8. DEFENDANTS	  WITH	  A	  MENTAL	  ILLNESS	  
 
8.1 Provision	  of	  Psychiatric	  Reports	  to	  Correctional	  Facilities	  

	  

(a) In many cases coming before the Court, psychiatric reports (including those 
from Justice Health prepared by Court Nurse Clinicians) are tendered during 
the proceedings. Often it would be of assistance to the Department of 
Corrective Services and prisoners if these reports were transported back to the 
prison with the prisoner. The Department of Corrective Services has agreed to 
facilitate this. 

	  

(b) In cases where it is requested that a report accompany the prisoner, a 
separate copy of the report should be placed in a sealed envelope and 
addressed to the Nursing Unit Manager of the correctional centre or a 
nominated person within Justice Health.   

	  

8.2 Section	  33(1)(a)	  applications	  	  
	  

When making an order for a defendant to be taken to hospital for assessment and 
possible admission for treatment under section 33(1)(a) of the Mental Health 
(Forensic Provisions) Act 1990, no bail determination is required. A bail 
determination is not to be made unless and until the person is brought back before 
the Court after not being admitted for treatment.  
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9. MEDIA	  RECORDING	  OF	  PROCEEDINGS	  
	  

9.1 Object	  
 
(a) This Chapter sets out the procedure for making arrangements pursuant to 

section 9(2)(a) of the Court Security Act 2005 for the recording and 
dissemination of court proceedings by media representatives.  

 
(b) The object of this Chapter is to facilitate the fair and accurate reporting of 

proceedings having regard to the principle of open justice.   
 
9.2 Definitions	  
	  

In this Chapter: 

• media representative means a person with appropriate professional 
identification who is engaged in preparing a report of court proceedings for a 
recognised media organisation; 

• publication means the publishing, broadcasting, transmitting, printing or 
disseminating by other means of all or part of a recording, whether on the 
Internet or otherwise; 

• recording means the capturing on a medium of audio and/or visual content.  
	  

9.3 Application	  
	  

(a)  A media representative seeking to use a recording device in court at the 
hearing of a proceeding must apply to the presiding Magistrate through the 
registrar of the court where the proceeding is to be held.  

 
(b) Wherever possible, the application is to be made prior to the date of hearing 

and will be dealt with in chambers. This is to ensure that, where an application 
is approved, suitable arrangements for the placement of recording devices can 
be made where required prior to the proceeding being held.  

 
9.4 Determination	  	  
	  

(a) Determination	  of	  whether	  or	  not	  to	  approve	  an	  application	  to	  use	  a	  recording	  device	  in	  court	  
is	   at	   the	   discretion	   of,	   and	   subject	   to	   any	   reasonable	   conditions	   imposed	  by,	   the	   presiding	  
Magistrate.	  	  

	  

(b) In	  making	   a	   determination	   referred	   to	   in	   sub-‐paragraph	   (a),	   the	   presiding	  Magistrate	  may	  
consider	  to	  whether	  it	  is	  in	  the	  interests	  of	  justice	  to	  allow	  the	  application,	  having	  regard	  to:	  
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(i) The	  principle	  of	  open	  justice;	  
	  

(ii) The	   purpose	   for	   which	   the	   approval	   to	   use	   a	   recording	   device	   in	   the	   courtroom	   is	  
sought;	  

(iii) Any	  disruption	  or	  other	  adverse	  effect	  that	  use	  of	  a	  recording	  device	  in	  the	  courtroom	  
may	  have	  upon	  the	  conduct	  of	  the	  proceeding,	  or	  any	  party	  or	  other	  participant	  in	  the	  
proceeding;	  

	  

(iv) Any	  other	  matter	  the	  Magistrate	  considers	  relevant.	  	  
	  

9.5 Conditions	  upon	  approved	  use	  of	  recording	  device	  
	  

(a)	   Without	  limiting	  sub-‐paragraph	  9.4(a),	  the	  following	  standard	  conditions	  will	  apply	  to	  the	  use	  
of	  a	  recording	  device	  in	  court	  unless	  varied	  by	  the	  presiding	  Magistrate:	  

	   	  

(i) The	  use	  of	   a	   recording	   device	  must	   not	   cause	   any	   disruption	   to	   the	  proceeding.	   The	  
presiding	   Magistrate	   may	   direct	   a	   media	   representative	   to	   cease	   using	   a	   recording	  
device	  in	  the	  event	  that	  the	  Magistrate	  is	  of	  the	  view	  that	  a	  disruption	  is	  being	  caused.	  

	  

(ii) A	  recording	  device	  must	  not	  be	  used	  to	  record	  the	  private	  conversations	  of	  any	  person	  
in	  the	  courtroom	  before,	  during	  or	  after	  the	  proceeding.	  

	  

(iii) Only	   one	   recording	   device	   will	   be	   permitted	   in	   the	   courtroom.	   It	   is	   a	   condition	   of	  
approval	   that	   access	   to	   any	   recording	  made	   in	   court	   is	   to	   be	   shared	   amongst	  media	  
organisations	  if	  media	  representatives	  from	  more	  than	  one	  media	  organisation	  wish	  to	  
access	  the	  recording.	  

	  

(iv) Only	   sound	  or	   images	   of	   the	  presiding	  Magistrate	  may	  be	   recorded,	   unless	   the	  prior	  
approval	   of	   the	   Magistrate	   to	   record	   sound	   or	   images	   of	   another	   person	   in	   the	  
courtroom	  is	  sought	  and	  obtained	  prior	  to	  the	  hearing.	  

	  

9.6 Costs	  
 
Any additional costs incurred in making arrangements for media recording pursuant 
this Chapter are to be met by the media representative. The presiding Magistrate 
may require an undertaking to be given by the media representative when making an 
application to pay any additional costs.  
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PART	  C	  –	  SPECIFIC	  PROCEEDINGS	  

10. SUMMARY	  HEARINGS	  FOR	  DOMESTIC	  VIOLENCE	  OFFENCES	  
	  

10.1 Application	  
	  

This	  Chapter	  applies	  to	  all	  summary	  proceedings	  in	  respect	  of	  domestic	  violence	  offences,	  as	  defined	  
in	  section	  11	  of	  the	  Crimes	  (Domestic	  and	  Personal	  Violence)	  Act	  2007,	  that	  are	  listed	  for	  mention	  or	  
hearing	  in	  the	  Local	  Court	  of	  New	  South	  Wales.	  

	  

10.2 Object	  
	  

(a) The	  object	  of	  this	  Chapter	  is	  to	  ensure	  that,	  where	  appropriate,	  pleas	  of	  guilty	  are	  entered	  at	  
the	  first	  available	  opportunity	  and	  if	  a	  plea	  of	  not	  guilty	  is	  entered	  that	  a	  hearing	  occurs	  with	  
expedition.	  	  

	  

(b) The	  time	  standard	  applying	  to	  such	  matters	  is	  that	  the	  matter	  will	  be	  listed	  for	  hearing	  within	  
3	  months	  of	  the	  charges	  being	  laid.	  

	  

10.3 Procedure	  	  
	  

To	  achieve	  the	  object	  set	  out	  in	  paragraph	  10.2,	  the	  following	  practice	  directions	  apply:	  

	  

(a) Where	  a	  person	  is	  charged	  with	  a	  domestic	  violence	  offence,	  the	  prosecution	  shall	  serve	  on	  
the	  defendant	  at	  the	  first	  available	  opportunity,	  and	  not	  later	  than	  the	  first	  mention	  date	  in	  
court	  a	  copy	  of	  the	  mini	  brief	  of	  evidence	  upon	  which	  the	  prosecution	  relies.	  The	  mini	  brief	  
may	   be	   served	   upon	   the	   defendant’s	   representative.	   The	   mini	   brief	   is	   to	   include:	  
	  
(i) The	  alleged	  facts;	  
(ii) A	  copy	  of	  the	  victim’s	  statement;	  and	  
(iii) Any	  photographs	  on	  which	  the	  prosecution	  will	  rely.	  	  	  

	  

(b) The	   court	   may	   require	   the	   defendant	   to	   enter	   a	   plea	   at	   the	   first	   time	   the	   matter	   is	  
mentioned	  in	  court.	   If	  no	  plea	  can	  be	  entered	  at	  that	  time,	  or	  the	  defendant	  has	  not	  had	  a	  
reasonable	  opportunity	  to	  view	  the	  recorded	  statement,	  the	  court	  will	  allow	  an	  adjournment	  
of	   not	  more	   than	   14	   days	   for	   a	   plea	   to	   be	   entered,	   or	   for	   the	   recorded	   statement	   to	   be	  
viewed.	  	  
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(c) Unless	  a	  plea	  of	  guilty	   is	  entered,	   that	  matter	   shall	  be	  adjourned	   to	  a	  hearing	  date,	  with	  a	  
direction	  that	  the	  balance	  of	  the	  brief	  be	  served	  not	  less	  than	  14	  days	  before	  the	  date	  fixed	  
for	  hearing,	  in	  accordance	  with	  s	  183	  of	  the	  Criminal	  Procedure	  Act	  1986.	  	  

	  

(d) Where	  the	  defendant	  is	  legally	  represented,	  within	  7	  days	  of	  the	  service	  of	  the	  balance	  of	  the	  
brief,	   the	   prosecutor	   should	   be	   advised	   of	   which	   witnesses	   are	   required	   for	   cross	  
examination	  and	  which	  if	  any	  witnesses	  statements	  can	  be	  tendered	  without	  the	  need	  to	  call	  
them	  for	  cross-‐examination.	  

	  

(e) In	   the	   event	   that	   representations	   are	   sought	   to	   be	   made	   to	   Police,	   the	   making	   of	  
representation	   will	   not	   delay	   the	   listing	   of	   a	   hearing	   or	   any	   other	   part	   of	   these	   standard	  
directions.	  

	  

10.4 Interpretation	  
	  

This Chapter does not operate to make any statement admissible in a proceeding for 
a domestic violence matter if it is not otherwise admissible.  
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11. SDRO	  ANNULMENT	  APPLICATIONS	  
	  

11.1 Application	  
	  

The	  procedures	  outlined	  in	  this	  Practice	  Note	  set	  out	  the	  manner	  in	  which	  an	  appeal	  against	  a	  

refusal	  by	  the	  State	  Debt	  Recovery	  Office	  (SDRO)	  to	  grant	  an	  annulment	  of	  a	  penalty	  notice	  

enforcement	  order	  pursuant	  to	  section	  50	  of	  the	  Fines	  Act	  1996	  (an	  appeal)	  and,	  if	  the	  appeal	  is	  

granted,	  subsequent	  proceedings	  for	  the	  offence	  are	  to	  proceed.	  

	  

11.2 Lodging	  an	  appeal	  
	  

An	  appeal	  may	  be	  lodged	  at	  any	  Local	  Court	  Registry.	  

	  

11.3 Appearances	  by	  the	  SDRO	  
	  

(b) The	  SDRO	  may	  make	  written	  submissions	  on	  the	  appeal	  instead	  of	  being	  legally	  represented.	  
	  

(c) The	  SDRO’s	  submissions	  must	  include	  a	  copy	  of	  the	  penalty	  notice	  enforcement	  order,	  and:	  
(i) The	  name	  and	  address	  for	  service	  of	  the	  prosecuting	  authority,	  and	  
(ii) The	   driver	   licence	   number,	   if	   known,	   of	   the	   person	   allegedly	   responsible	   for	   the	  

offence.	  	  	  
	  

11.4 Annulment	  granted	  –	  Plea	  of	  Guilty	  
	  

If	   the	  Court	   grants	   the	  annulment,	   and	   the	  defendant	  pleads	  guilty	   to	   the	  offence,	   the	  Court	  will,	  
where	  appropriate,	  proceed	  to	  determine	  the	  offence.	  

	  

11.5 Annulment	  granted	  –	  Plea	  of	  Not	  Guilty	  
	  

(a) If the Court grants an annulment, and the defendant pleads not guilty to the 
offence, the Court will adjourn the matter to for hearing at a Court proximate to 
where the offence took place. 
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(b) Where possible, the matter will be listed for hearing no less than two months 
after the annulment is granted. 

 
(c) The prosecuting authority may make an application to vacate the hearing if 

any witnesses will be unavailable on the adjourned date in accordance with 
Chapter 6 (Vacating Hearing Dates). 

	  

11.6 Costs	  
	  

The	  Court	  will	  not	  consider	  an	  order	  in	  relation	  to	  costs	  in	  the	  appeal	  proceedings	  unless	  the	  other	  
party	  has	  been	  notified	  that	  such	  an	  application	  is	  to	  be	  made.	  
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PART	  D	  –	  DIVERSIONARY	  PROGRAMS	  

12. MERIT	  
	  

12.1 Description,	  objects	  and	  availability	  
	  

(a) The MERIT program is a pre plea diversion program for defendants with drug 
problems conducted in the Local Court of NSW. At selected locations the 
MERIT program includes Alcohol MERIT for persons charged with offences 
before the Local Court who have alcohol problems.  

 
(b) The program provides for the early referral for assessment of arrested persons 

who are eligible for bail (or do not require bail consideration) and who are 
motivated and volunteer to engage in treatment and rehabilitation for their 
drug use problem.  

 
(c) The program brings together the health, justice and law enforcement systems 

with the focus on the reduction of criminally offending behaviour associated 
with drug use.  

 
(d) The successful engagement in the MERIT program can be taken into account 

in sentence proceedings. 
 
(e) The MERIT program is available at over 50 Local Court locations across New 

South Wales. Additional locations may be added from time to time. Those 
wishing to make a referral to the program should contact their nearest Local 
Court registry for information as to whether the MERIT program is available at 
a particular location. 

 
12.2 Referrals	  to	  the	  MERIT	  program	  
	  

(a) Referrals	  for	  assessment	  into	  the	  program	  may	  come	  from	  one	  of	  the	  following	  sources:	  
 

(i)	   on	   apprehension	   by	   the	   Police	  who	  may	   refer	   a	   defendant	   for	   assessment	   into	   the	  
program;	  	  

	  

(ii)	   at	  the	  commencement	  of	  proceedings,	  by:	  

• the	  defendant;	  

• the	  defendant’s	  lawyer;	  	  

• the	  presiding	  Magistrate;	  or	  

• any	   other	   person	   (such	   as	   family/friend,	   health	   professional,	   probation	   and	  
parole	  officer).	  
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12.3 Preliminary	  considerations	  for	  entry	  into	  the	  MERIT	  program	  
	  

(a)	  	   The	  MERIT	  program	  is	  designed	  as	  a	  pre-‐plea	  scheme	  to	  encourage	  referral	  for	  assessment	  at	  
an	   early	   stage	   of	   the	   court	   process	   and	   entry	   into	   the	   program	   is	   not	   dependant	   on	   the	  
person’s	  guilt	  or	  innocence.	  

	  

(b)	   Notwithstanding	   paragraph	   12.3(a)	   above,	   a	   plea	   may	   be	   entered	   at	   any	   time	   from	   the	  
person’s	  first	  appearance	  before	  the	  court	  until	  the	  conclusion	  of	  the	  program.	  

	  

12.4 Criteria	  for	  eligibility	  to	  participate	  in	  the	  MERIT	  program	  
	  

(a)	  	   To	  be	  eligible	   to	  participate	   in	   the	  MERIT	  program	  the	  defendant	  must	  meet	   the	   following	  
criteria:	  

(i) The	  defendant	  must	  be	  an	  adult;	  

(ii) The	  offences	  should	  not	  involve	  strictly	  indictable	  offences	  or	  sexual	  offences	  and	  the	  
defendant	  should	  not	  have	  like	  offences	  pending	  before	  a	  Court.	  	  

(iii) The	  defendant	  must	  be	  suspected	  of	  using	  drugs	  or	  have	  a	  history	  of	  drug	  use	  	  

(iv) The	  defendant	  must	  be	  eligible	  for	  bail	  and	  suitable	  for	  release	  on	  bail	  or	  not	  require	  
bail	  consideration	  	  

(v) The	  defendant	  must	  voluntarily	  agree	  to	  participate	  

	  

12.5 General	  procedure	  
	  

(a) If considered eligible to participate, the defendant should be referred to the 
MERIT assessment team attached to the Court for the relevant assessment to 
be undertaken to ensure that the defendant is suitable for the program. The 
Court proceedings should be adjourned for a short period to allow that 
assessment to occur.  

 
(b) As part of the assessment, the MERIT case worker will assess the nature of 

the defendant’s drug use and other associated problems.  
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(c) The case worker is to assess the defendant against the criteria for suitability 

for entry to the program and then formulate a proposed treatment plan for the 
defendant to undertake and prepare a report for the Court. 

 
(d) If the defendant is considered suitable for the MERIT program, the Magistrate 

may approve placement of the defendant onto the program.  
 
(e) If the defendant is considered not suitable for the program, the defendant will 

be asked to enter a plea and the matter will proceed in the usual way.  
 
	  

	  

	  

12.6 Treatment	  
	  

(a) Once the Magistrate formally approves the placement of the defendant on the 
MERIT program, the treatment plan as devised by the MERIT case worker, if it 
has not already commenced, will be commenced.  

 
(b) The determination of an appropriate treatment module is a matter solely within 

the discretion of the MERIT case worker. Their trained role is to identify the 
needs, risks, long and short term goals of the participant and then to oversee 
the provision of available treatment services in the best interests of that 
participant. Examples of the drug treatment programs available include:  

 
(i) medically	  supervised	  and	  home	  based	  detoxification;	  	  

(ii) methadone	  and	  other	  pharmacotherapies	  such	  as	  naltrexone	  and	  buprenophine;	  

(iii) residential	  rehabilitation;	  	  

(iv) individual	  and	  group	  counselling	  and	  psychiatric	  treatment.	  	  

 
(c) The MERIT program is generally planned as a 12 week intensive program. It 

may be extended in special circumstances with the agreement of the 
Magistrate, the MERIT case worker and the defendant.  

 
(d) During the treatment phase the Court effectively case manages the process. 

Once accepted into the MERIT Program, the defendant is required to return to 
Court at such intervals as determined by the Magistrate usually on the 
recommendation of the MERIT Team. At each adjournment, an update report 
is provided and the defendant required to attend unless excused by the Court 
with the concurrence of the MERIT Team. At the conclusion of the program a 
final report is provided by the MERIT team. 
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12.7 Breaches	  
	  

(a) Should the defendant fail the program despite sufficient opportunities to 
comply with the directions of the MERIT Team, the MERIT Team must, as 
soon as possible, notify the Court. The defendant’s continuation on the 
program is a matter for Magisterial discretion.  If the defendant is removed 
from the program by the Magistrate, or withdraws voluntarily at any time, the 
matter should be relisted as soon as possible for normal judicial management.   

 
(b) While minor issues of non-compliance with the agreed treatment plan need 

not necessarily be actioned, reference to such conduct should appear in the 
interim or final reports. 

	  

12.8 Conclusion	  of	  MERIT	  program	  
	  

(a) At the conclusion of the program, the final report will set out the achievements 
or otherwise of the participant under the program. At that time, the defendant 
will be asked (if it has not already happened) to enter a plea. The case will 
then proceed through the normal justice process. 

 
(b) On sentence, the successful completion of the MERIT program is a matter of 

some weight to be taken into account in the defendant’s favour. At the same 
time, as the MERIT program is a voluntary opt in program, its unsuccessful 
completion should not, on sentence, attract any additional penalty.  

 
(c) The final sentencing outcome should be formally communicated by the Court 

to the MERIT Team for their recording purposes. 
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13. FORUM	  SENTENCING	  
	  

13.1 Description,	  objects	  and	  availability	  
	  

(a) The	  Forum	  Sentencing	  Program	  is	  an	  additional	  sentencing	  option	  available	  at	  the	  following	  
Local	  Court	  locations	  across	  New	  South	  Wales:	  

• Burwood	  /	  Balmain	  /	  Newtown	  

• Campbelltown	  /	  Moss	  Vale	  /	  Picton	  

• Liverpool	  /	  Fairfield	  

• Tweed	  Heads	  /	  Murwillumbah	  /	  Byron	  Bay	  /	  Mullumbimby	  

• Newcastle	  /	  Toronto/	  Belmont	  /	  Raymond	  Terrace	  

• Gosford	  /	  Wyong	  /	  Woy	  Woy	  

• Parramatta	  	  

• Bankstown	  /	  Sutherland	  /	  Kogarah	  

• Lismore	  /	  Ballina	  /	  Casino	  /	  Kyogle	  

• Coffs	  Harbour	  /	  Grafton	  /	  Bellingen	  /	  Macksville	  /	  Maclean	  

• Downing	  Centre	  /	  Central	  /	  Waverley	  

• Port	  Macquarie	  /	  Foster/	  Taree	  /	  Kempsey/	  Wauchope	  /	  Gloucester	  

• Maitland	  /	  Cessnock	  /	  Muswellbrook	  /	  Singleton	  /	  Dungog	  /	  Scone	  /	  Murrurundi	  /	  Kurri	  
Kurri	  /	  East	  Maitland	  

	  

Additional	  court	  locations	  may	  be	  added	  from	  time	  to	  time.	  

	  

(b) The	  program	  provides	   for	   the	   referral	   of	   offenders	  who	  have	   pleaded	   guilty	   or	   have	   been	  
found	   guilty	   of	   offences	   where	   the	   Court	   considers	   that	   the	   facts	   of	   the	   case	   and	   the	  
offender’s	  antecedents	  indicate	  it	   is	   likely	  a	  conviction	  will	  be	  recorded	  and	  the	  person	  will	  
be	  required	  to:	  	  	  

• Serve	  a	   sentence	  of	   imprisonment,	   including	  a	   suspended	  sentence	  or	  a	   sentence	   the	  
subject	   of	   an	   intensive	   correction	  order	  or	   a	   home	  detention	  order	  under	   the	  Crimes	  
(Sentencing	  Procedure)	  Act	  1999;	  or	  

• Perform	  community	  service	  work	  in	  accordance	  with	  a	  community	  service	  order;	  or	  

• Enter	  into	  a	  good	  behaviour	  bond.	  
	  

At	  a	  conference,	  the	  offender	  and	  the	  victim	  or	  victims	  of	  the	  offence	  are	  brought	  together	  
with	  a	  Forum	  Facilitator	  to	  develop	  an	  intervention	  plan	  for	  the	  offender.	  	  



	  

Page 19 of 20 

 

	  

(c) The	  eligibility	  criteria	  along	  with	  the	  aims	  of	  the	  program	  are	  set	  out	  in	  Part	  7	  of	  the	  Criminal	  
Procedure	  Regulation	  2010.	  

	  

13.2 Referrals	  to	  Forum	  Sentencing	  
	  

(a) Offenders	   charged	   with	   certain	   offences	   are	   excluded	   from	   eligibility	   to	   be	   referred	   for	  
participation	  in	  the	  Forum	  Sentencing	  Program.	  A	  list	  of	  excluded	  offences	  is	  set	  out	  in	  clause	  
55(2),	  Criminal	  Procedure	  Regulation	  2010.	  
	  

(b) The	  Court	  may	  make	  a	  referral	  either	  on	  application	  by	  the	  offender	  or	  their	  representative,	  
by	  a	  prosecutor,	  or	  on	  its	  own	  motion.	  

	  

(c) If	  eligible	  to	  participate,	  court	  proceedings	  are	  to	  be	  adjourned	  for	  up	  to	  2	  weeks	  for	  Forum	  
Sentencing	   staff	   (the	   Operations	   Team	   and	   the	   Forum	   Facilitator)	   to	   conduct	   a	   suitability	  
assessment.	  	  
 

(d) During	   the	  adjourned	  period,	   an	  assessment	  of	   the	  appropriateness	  of	   the	  offender’s	   case	  
being	  dealt	  with	  under	  the	  program	  is	  to	  be	  carried	  out.	  A	  locally	  based	  Forum	  Facilitator	  will	  
assess	  the	  offender’s	  suitability	  while	  an	  Operations	  Team	  employee	  will	  assess	  the	  case	  and	  
contact	  the	  victim/s	  to	  ascertain	  their	  willingness	  to	  participate.	  	  
 

(e) Case	   suitability	   takes	   into	   account	   offender	   suitability,	   victim	   participation	   and	   the	  
appropriateness	  of	   the	   case	  being	  dealt	  with	  under	   the	  program.	   	  A	   suitability	   assessment	  
report	   is	   to	  be	  provided	   to	   the	  Court	   that	   indicates	  whether	   the	   case	  meets	   the	   following	  
requirements:	  

(i) The offender’s case has been assessed as appropriate for being dealt 
with under the program; and 

(ii) The offender has been assessed as being suitable for participation in 
the program; and  

(iii) At least one victim wishes to participate or to have his or her nominated 
representative participate, in a conference. 

	  

13.3 Conference	  participation	  order	  
	  

(a) If	   assessed	   as	   suitable,	   the	   Magistrate	   will	   consider	   placement	   of	   the	   offender	   into	   the	  
program	   and	   may	   make	   a	   conference	   participation	   order.	   Both	   the	   offender	   and	   the	  
prosecutor	  may	   be	   heard.	   If	  not	   considered	   suitable,	   the	  matter	  will	   proceed	   through	   the	  
ordinary	  court	  process.	  

	  

(b) The	  Court	  will	  adjourn	  the	  matter	  for	  no	  longer	  than	  8	  weeks	  in	  order	  for	  the	  conference	  to	  
be	  conducted.	  
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(c) During	  the	  adjournment	  period,	  a	  Forum	  Facilitator	  will	  conduct	  a	  conference	   in	  respect	  of	  

the	  offender	  to	  whom	  the	  order	  applies.	  	  
 

(d) Following	  initial	  management	  of	  case	  suitability	  by	  an	  Operations	  Team	  employee,	  a	  Forum	  
Facilitator	  is	  to	  advise	  any	  participating	  victim/s	  or	  offender/s	  of	  their	  right	  to	  participate	  in	  
the	  conference.	  
 

(e) The	  Court	  is	  to	  be	  notified	  and	  the	  offender’s	  case	  is	  to	  be	  returned	  to	  the	  Court	  to	  be	  dealt	  
with	  in	  accordance	  with	  the	  ordinary	  court	  process	  if,	  before	  a	  conference	  is	  held:	  

(i) The offender becomes unsuitable to participate in the program; 
(ii) All victim/s withdraw their consent to participate or have their nominated 

representative participate in a conference; or 
(iii) The offender’s case otherwise becomes inappropriate for being dealt 

with under the program. 
	  

13.4 Intervention	  plans	  	  
	  

(a) On	  the	  adjournment	  date,	  the	  Court	  is	  to	  receive	  a	  draft	  intervention	  plan	  and	  a	  supporting	  
forum	  report.	  	  

	  

(b) A	  draft	  intervention	  plan	  arising	  from	  the	  conference	  is	  based	  on	  	  	  recommendations	  made	  
and	   agreed	   to	   by	   victim/s	   and	   offender/s	   and	   the	   majority	   of	   other	   participants	   at	   the	  
conference.	  The	  draft	  intervention	  plan	  is	  to	  include	  any	  further	  action	  required	  on	  behalf	  of	  
the	  offender.	  	  

	  

(c) A	   forum	  report	   sets	  out	  any	   recommendations	  not	   included	   in	   the	  draft	   intervention	  plan,	  
including	   any	   recommendation	   to	   the	   Court	   that	   a	   compensation	   order	   be	   made	   and/or	  
details	   of	   financial	   reparations	   or	   a	   donation	   that	   the	   offender	   has	   agreed	   to	   make.	   The	  
report	  is	  to	  advise	  the	  Court	  if	  participants	  were	  unable	  to	  agree	  on	  an	  intervention	  plan	  or	  if	  
victim/s	  and/or	  offender/s	  exercised	  their	  right	  to	  veto	  recommendations.	  
	  

(d) If	  the	  Court	  approves	  the	  draft	  intervention	  plan,	  an	  intervention	  plan	  order	  is	  made.	  
	  

(e) The	   Forum	   Facilitator	   is	   to	   establish	   the	   offender’s	   commencement	   of	   an	   approved	  
intervention	  plan,	   then	   transfer	   supervision	   to	  an	  Operations	  Team	  employee.	  Monitoring,	  
supervision	  and	  reporting	  on	  intervention	  plans	  is	  the	  responsibility	  of	  the	  Operations	  Team	  
and	   may	   also	   be	   shared	   with	   Community	   Corrections.	   The	   forum	   report	   and	   draft	  
intervention	  plan	  is	  to	  make	  recommendations	  in	  relation	  to	  supervision	  where	  appropriate.	  	  

	  

(f) The	  Court	  may	  refer	  the	  intervention	  plan	  back	  to	  the	  Operations	  Team	  for	  consultation	  or	  
amendment.	  Amendments	  must	  be	  approved	  by	  the	  victim/s	  and	  offender/s	  or	  they	  will	  not	  
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be	  made.	  If	  approved,	  the	  Operations	  Team	  will	  revise	  the	  intervention	  plan	  and	  report	  back	  
to	  the	  Court	  if	  practicable	  within	  seven	  days.	  

	  

(g) No	  more	   than	  one	   referral	   to	   revise	   the	   intervention	  plan	  will	   be	  made.	   If	   the	  plan	   is	   not	  
approved	   and	   a	   revised	   plan	   is	   not	   approved,	   sentencing	   will	   proceed	   in	   the	   ordinary	  
manner.	  
 

13.5 Sentencing	  
	  

(a) Following	  approval	  of	  the	  Intervention	  Plan	  the	  Court	  may	  exercise	  the	  following	  sentencing	  
options:	  	  

(i)  Make a further order adjourning the proceedings pursuant to s 11(1)(b2) 
of the Crimes Sentencing Procedure Act 1999 (‘CSP Act’); or 

(ii) Proceed to sentence pursuant to ss 9, 10, or 12 of the CSP Act. Section 
95A of the CSP Act may apply to sentences imposed under these 
provisions. 

	  

(b) If	  the	  Court	  proceeds	  to	  sentence	  in	  accordance	  with	  paragraph	  9(b)(ii)	  and	  imposes	  a	  good	  
behaviour	  bond,	  any	  recommendation	  in	  the	  forum	  report	  and	  relevant	  form	  for	  the	  making	  
of	  financial	  reparations	  or	  a	  donation	  by	  the	  offender	  is	  not	  to	  be	  included	  as	  a	  condition	  of	  
the	  good	  behaviour	  bond.	  

	  

(c) The	   Court	   may	   make	   a	   compensation	   order	   in	   accordance	   with	   any	   recommendations	  
contained	  in	  the	  forum	  report.	  

 
(d) Successful	  completion	  of	  the	  Forum	  Sentencing	  program	  is	  a	  matter	  that	  may	  be	  taken	  into	  

account	  by	  the	  Court	  upon	  sentence.	  
	  

(e) Where	   the	   Court	   makes	   an	   order	   in	   which	   an	   approved	   intervention	   plan	   is	   part	   of	   the	  
sentence,	  the	  Court	  will	  specify	  where	  relevant:	  

(i) Any supervision required as part of the sentence other than that 
undertaken by the Operations Team. An order may be supervised by the 
Operations Team, Community Corrections, or both; and 

(ii) The time limits within which parts of the intervention plan are to be 
completed.  

	  

13.6 After	  sentencing	  	  
	  

(a) The	   Court	   is	   to	   be	   advised	   by	   the	   supervising	   Operations	   Team	   employee	   or	   other	  
supervising	  party	  when	  an	  offender	  does	  not	  complete,	  partially	  completes	  or	  satisfactorily	  
completes	  an	  intervention	  plan.	  	  
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(b) In	   the	   event	   the	   Court	   is	   advised	   that	   the	   intervention	   plan	   has	   not	   been	   satisfactorily	  
completed,	  the	  Court	  may:	  

(i) Take no action; 
(ii) Issue a notice of call up; or 
(iii) Issue a warrant. 

	  

(c) If	   the	   intervention	   plan	   is	   part	   of	   a	   sentence	   supervised	   in	   part	   or	   solely	   by	   Community	  
Corrections	  (for	  instance,	  a	  good	  behaviour	  bond),	  breach	  action	  by	  Community	  Corrections	  
is	  to	  be	  dealt	  with	  in	  accordance	  with	  the	  usual	  process	  for	  that	  type	  of	  sentence.	  

	  

	  

	  

	  

	  

	  

Judge Graeme Henson 
Chief	  Magistrate



	  

	  

NOTICE OF APPEARANCE IN SUMMARY CRIMINAL TRIALS 
	  

In	  the	  Local	  Court	  at:	   ……………………………………………………………………………….	  

	  

I	  advise	  I	  appear	  on	  behalf	  of	  (name)	  	  	   …………………………………………………………...	  

	  

In	  the	  matter	  of	  Police	  	  v	  	   ………………………………………………………….	  

	  

Police	  “H”	  Number	  	  reference	  	   …………………………………………………………...	  

	  

Listed	  on	  	   ……………………………………………………………	  

	   	  

NAME	  of	  Legal	  Representative	  	   ……………………………………………………………	  

FIRM	  OF	  SOLICITORS	  	   ……………………………………………………………	  

	   ……………………………………………………………	  

	   ……………………………………………………………	  

Telephone	  	   ……………………………	   Fax	  Number	   …………………………………………	  

Email	  ………………………………………………………………………………………………………..	  

	  

SERVICE OF BRIEF DIRECTIONS  
I	   hereby	   consent	   that	   the	   written	   statements	   and	   copies	   of	   proposed	   exhibits	   be	   served	   on	   the	  
defendant	  in	  the	  above	  case	  by:	  

	  
	  
MARK BOX 
	  

1)	  Facsimile	  transmission	  to	  the	  legal	  representative	  to	  the	  above	  fax	  number;	  or	   	  

2)	  Emailing	  it	  to	  the	  legal	  representative	  to	  the	  above	  email	  address;	  or	   	  

2)	  Posting	  it	  to	  the	  legal	  representative	  to	  the	  above	  postal	  address;	  or	  	  	   	  

3)	  Leaving	  it	  at	  the	  address	  of	  the	  legal	  representative	  at	  the	  above	  address.	   	  
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……………………….	  

(Signature	  of	  Legal	  Representative)



	  

	  

 
LOCAL COURT LISTING ADVICE 

(IMPORTANT	  –	  Where	  the	  defendant	  is	  represented	  by	  a	  barrister	  or	  solicitor	  a	  completed	  and	  signed	  copy	  of	  
this	  document	  must	  be	  given	  to	  the	  Court	  and	  the	  prosecutor	  on	  the	  return	  date)	  

 

CASE:	   POLICE	  	  	  v	  

CHARGE/SUMMONS	  
	  

REFERENCE	  NUMBER:	  

FOR	  MENTION:	   	   LOCAL	  COURT	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  /	  	  	  	  	  	  	  	  	  	  /	  

PNG:	   CONFIRMED	   WITHDRAWN	  

STATEMENT	  IN	  POLICE	  BRIEF	   Corroborative	  
witness*?	  

If	  yes,	  corroborative	  of	  which	  
other	  witness?	  

Required	  for	  cross-‐
examination**?	  

1.	  
2.	  
3.	  
4.	  

YES	   NO	   	   YES	   NO	  

2.	   YES	   NO	   	   YES	   NO	  
	  3.	   YES	   NO	   	   YES	   NO	  
	  4.	   YES	   NO	   	   YES	   NO	  
	  5.	   YES	   NO	   	   YES	   NO	  
	  6.	   YES	   NO	   	   YES	   NO	  
	  7.	   YES	   NO	   	   YES	   NO	  
	  8.	   YES	   NO	   	   YES	   NO	  
	  9.	   YES	   NO	   	   YES	   NO	  
	  10.	   YES	   NO	   	   YES	   NO	  
	  11.	   YES	   NO	   	   YES	   NO	  
	  12.	   YES	   NO	   	   YES	   NO	  
	  13.	   YES	   NO	   	   YES	   NO	  
	  14.	   YES	   NO	   	   YES	   NO	  
	  15.	   YES	   NO	   	   YES	   NO	  
	  ESTIMATED	  DURATION	  OF	  HEARING	   HOURS	  

NUMBER	  OF	  DEFENCE	  WITNESSES	  	   	  
IS	  AN	  INTERPRETER	  REQUIRED?	   YES	   NO	  
WHAT	  LANGUAGE?	   	  
TECHNOLOGY	  REQUIRED?	   	   	  
• AUDIO	  VISUAL	  LINK	   YES	  

	  
NO	  

• REMOTE	  WITNESS	  (CHILD/VULNERABLE	  PERSON/DV	  COMPLAINANT)	   YES	  	  	   AGE:	   SEX:	  	  M	  	  /	  	  F	   NO	  

• CCTV	  FOOTAGE/ELECTRONIC	  EVIDENCE	  TO	  BE	  PLAYED	   YES	  
	  

NO	  
NOTICE,	  cl	  25	  CRIMINAL	  PROCEDURE	  REGULATION	  2010	  GIVEN?	   YES	   NO	  
DEFENDANT’S	  SOLICITOR	  /	  COUNSEL	  	  
SIGNATURE	  AND	  NAME	  	  
	  

	  
	  

	  CONTACT	  PHONE	  NUMBER	   	  
	  

*	  A	  member	  of	  the	  NSW	  Police	  Force	  called	  to	  give	  evidence	  in	  proceedings	  to	  corroborate	  evidence	  in	  chief	  given	  
by	  another	  member	  of	  the	  NSW	  Police	  Force	  for	  the	  prosecution:	  s	  5BAA,	  Evidence	  (Audio	  and	  Audio	  Visual	  Links)	  
Act	  1998	  	  
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**	  Where	  a	  witness	  is	  not	  required	  for	  cross-‐examination	  it	  will	  prima	  facie	  be	  assumed	  that	  the	  tender	  of	  the	  
statement	  is	  consented	  to,	  subject	  to	  the	  Evidence	  Act	  1995.	  



	  

 

 

 
 

Form 1 – 
APPLICATION TO VACATE A HEARING DATE 

	  

PARTS	  A	  &	  B	  MUST	  BE	  COMPLETED	  IN	  FULL	  PRIOR	  TO	  THE	  APPLICATION	  BEING	  LODGED	  IN	  
PERSON	  BY	  THE	  APPLICANT	  OR	  THE	  APPLICANT’S	  REPRESENTATIVE	  

	  

Note: This application will be dealt with in Chambers unless there is good reason for it to 
be listed before a Court. This application, together with all relevant information should be 
submitted in writing not less than 21 days before the hearing date OR, in the case of 
urgent circumstances arising after that time, as soon as practicable before the date of 
hearing.  
 
You will be advised of the outcome of the application and the date on which it is next 
listed (where applicable).  
 
You must lodge all relevant supporting documentation with this application.  
 
 
PART A (Applicant to complete)  
Name of the matter:……………………………………………………………………  

Date listed for hearing…………………………………Time estimate……………….  

Place listed for hearing……………………………………………………Local Court  

Offence(s)……………….…………………………………………………………….  

Application lodged on behalf of the………………….(Prosecution/defence)  

Name of applicant: Signature:  

(Informant/Defendant/Representative) Address:  

Date:…../…./…. Phone: Fax:  

I apply to vacate the hearing date for the following reasons:  

(Please provide as much information as possible in support of the application - attach 

additional pages if more space required)  

………………………………………………………………………………………………………...……………………………………………………

……………………………………………………………………………………………………………………………………………………………………………

……………………………………………………………………………………………………………………………………………………………………………
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……………………………………………………………………………………………………………………………………………………………………………

…………………………	  

	  

If the application has arisen because of the non-availability of any relevant person in the matter, 
including witnesses, legal representatives or a defendant you must provide answers to the following 
questions:  
 
1.  When was this person first notified of the hearing date?……………………………........………(date)  

 

2.  Was the event which has caused this person to be unavailable arranged before or after the 

person became aware of the hearing date? ……………….......………………………………………… 

…………………………...……………………………………………………………………………………  

 

3.  If before, why was the court advised that this date was a suitable date for hearing? 

……………………………………………….........…………………………………………………………

……………...…………………………………………………………………………………………………  

 

4.  If after, why did this person arrange another commitment for the day of hearing? 

……………………...…………………………………………………………………………………………

……………………………………………………………………...........……………………………………  

 

5.  Why is it essential for this person to be present at the hearing? ……………………………………… 

…………………….........………………………………………………………………...…………………  

 

Contact address (include telephone number/e-mail)  

Applicant……………………………………….  Respondent…………………………………………  

………………………………………………….  ………………………………………………………  

………………………………………………….  …………………………………………..…………. 

 

 

PART B (Other party to complete - a faxed copy is sufficient)  

(Note: Adjournments will not be granted simply because both parties consent to an 

adjournment)  

I agree with this application. I have notified the applicant of my unavailable dates  

I do not agree to this application because: 

…………………………………………………………………………………........................……………..  

…………………………………………………………….........................………………………………….  

I do/do not wish to be present if the application is heard in court  

Name of other party:  

(Informant/Defendant/Representative) Signed:  



	  

 

(Delete where not applicable) Address:  

Date: Phone: Fax:  

 

 

 

 

PART C (Court/office use only)  

 

APPLICATION:  

GRANTED - NEW HEARING DATE IS…………..........……….…..  

REFUSED  - WILL BE HEARD IN COURT (NO:       ) ON..……./…..…./.….…..  

 

 

…………………………………  

Magistrate  

Date:…./…./….  

COPY TO:  1. List Office/Registry  
 

2. Police Prosecutors  
 

3. Other (specify)  



Attachment	  D	  

 

AVL Facilities 
 

Courts without AVL facilities - locations for adjournment 
	  

Original Court AVL Court   Original Court AVL Court   Original Court AVL Court  

Albion Park Wollongong  Grenfell Wagga Wagga  Muswellbrook Taree 

Ballina Lismore  Gulgong Bathurst  Narooma Bateman’s Bay 

Balmain Central  Gundagai Goulburn  Narrabri Moree 

Balranald Broken Hill  Gunnedah Tamworth  Narrandera Wagga Wagga 

Bega Bateman’s Bay  Hay Griffith  Narromine Wellington 

Bellingen Coffs Harbour  Hillston Griffith  Newtown Central 

Belmont Newcastle  Holbrook Albury  North Sydney Central 

Blayney Bathurst  Hornsby Parramatta  Nyngan Wellington 

Boggabilla Moree  Inverell Moree  Oberon Bathurst 

Bombala Goulburn  Junee Wagga Wagga  Peak Hill Wellington 

Brewarrina Bourke  Katoomba Bathurst  Picton Campbelltown 

Byron Bay Tweed Heads  Kempsey Port Macquarie  Queanbeyan Goulburn 

Camden Campbelltown  Kiama Wollongong  Quirindi Tamworth 

Casino Lismore  Kogarah Sutherland  Ryde Parramatta 

Cobar Wellington  Kurri Kurri Maitland  Rylstone Bathurst 

Condoblin Parkes  Kyogle Lismore  Scone Cessnock 

Cooma Goulburn  Lake Cargelligo Parkes  Singleton Cessnock 

Coonabarabran Tamworth  Leeton Griffith  Temora Wagga Wagga 

Coonamble Tamworth  Lightning Ridge Walgett  Tenterfield Armidale 

Cootamundra Wagga Wagga  Lithgow Bathurst  Toronto Newcastle 

Corowa Albury  Lockhart Wagga Wagga  Tumbarumba Albury 

Cowra Griffith/Bathurst/
Orange  Macksville Coffs Harbour  Tumut Wagga Wagga 

Crookwell Goulburn  Maclean Grafton  Walcha Armidale 

Dunedoo Bathurst  Milton Nowra  Warialda Moree 

Dungog Cessnock  Moama Deniliquin   Warren Wellington 

Eden Bateman’s Bay  Moruya Bateman’s Bay  Wauchope Port Macquarie 

Fairfield Bankstown  Moss Vale Goulburn  Wee Waa Moree 

Finley Albury  Moulamein Broken Hill  West Wyalong Griffith 

Forbes Parkes  Mudgee Bathurst  Wilcannia Broken Hill 

Forster Taree  Mullumbimby Tweed Heads  Windsor Penrith 

Gilgandra Wellington  Mungindi Moree  Yass Goulburn 

Glen Innes Armidale  Murrurundi Tamworth  Young Wagga Wagga 

Gloucester Taree  Murwillumbah Tweed Heads    
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Courts with AVL facilities 

	  

Metropolitan 
• Bankstown	  

• Blacktown	  

• Burwood	  

• Campbelltown	  

• Central	  

• Downing	  Centre	  

• Liverpool	  

• Manly	  

• Mount	  Druitt	  

• Parramatta	  

• Penrith	  

• Sutherland	  

• Waverley	  

	  

	  

	  

	  

Regional	  

• Albury	  

• Armidale	  

• Bateman’s	  Bay	  

• Bathurst	  

• Bourke	  	  

• Broken	  Hill	  

• Cessnock	  

• Coffs	  Harbour	  

• Deniliquin	  

• Dubbo	  

• Gosford	  

• Goulburn	  

	  

	  

	  

	  

• Grafton	  	  

• Griffith	  

• Lismore	  

• Maitland	  

• Moree	  

• Newcastle	  

• Nowra	  

• Orange	  

• Parkes	  

• Port	  Macquarie	  

• Port	  Kembla	  

• Raymond	  Terrace	  

	  

	  

• Tamworth	  

• Taree	  

• Tweed	  Heads	  

• Wagga	  Wagga	  

• Walgett	  

• Wellington	  

• Wentworth	  

• Wollongong	  

• Woy	  Woy	  

• Wyong	  
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Local	  Court	  Practice	  Note	  Comm	  1	  
Issued:	  24	  April	  2012	  

Commences:	  1	  May	  2012	  

	  

Procedures	  to	  be	  adopted	  for	  committal	  hearings	  in	  the	  Local	  Court	  	  
	  

1. Application 
1.1. This Practice Note commences on 1 May 2012 and applies to all committal 

proceedings before the Local Court on and from that date. 
1.2. This Practice Note supersedes the following Practice Notes, which are repealed 

on the commencement of this Practice Note: 
• Practice Note 1 of 2010 
• Practice Note 7 of 2003 
• Practice Note 9 of 2003 
• Practice Note 1 of 2007 

1.3. This Practice Note does not apply to offences in the Children’s Court.  

2. Definitions 
2.1. In this Practice Note: 

“committal proceedings” means committal proceedings conducted 
pursuant to Part 2 of Chapter 3 of the CPA in relation to a strictly indictable 
offence or Table offence in respect of which an election has been made to 
proceed on indictment 
 
“CPA” means the Criminal Procedure Act 1986 
 
“Table offence” means an offence listed in Table 1 or Table 2 of Schedule 1 
of the CPA 

3. Purpose 
3.1. The procedures outlined in this Practice Note are intended as best practice to 

ensure that: 

• The legislative purpose set out in s 260 CPA is applied; 
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• Time Standards for cases committed for trial or sentence to the Supreme 
or District Court are as far as possible complied with; and  

• The utilisation of Audio Visual Link (AVL) technology is conducted in the 
most efficient manner.  

3.2.  An overview of the procedures outlined in this Practice Note is set out at 
Attachment A. 

4. Election in Table matters 
4.1. A brief of evidence will not be ordered in a Table matter unless the Court is 

informed that a plea of not guilty is entered. 

4.2. A Table matter will proceed summarily pursuant to Chapter 5 of Practice 
Note Crim 1 unless an election is made to proceed on indictment in 
accordance with section 260 of the CPA within the timeframes set out in 
paragraph 4.3. 

4.3. Pursuant to section 263(1) of the CPA, an election must be made on or by 
the first return date after an order is made for service of the brief of evidence. 

4.4. Where a plea of guilty is entered at the first mention, the prosecution is 
entitled to an adjournment for 2 weeks to consider whether or not an election 
is to be made and facts are not to be tendered.  

4.5. Committal proceedings are to proceed in accordance with the following 
timetable unless the Court is satisfied that departure from the timetable is in 
the interests of justice. 

5. First mention – Strictly indictable matters 
5.1. At the first mention, unless a plea of guilty is entered, orders will be made for: 

(a) The service of the brief in 6 weeks; and 
 
(b) Further mention for reply to the brief in 8 weeks. 

6. Second mention 
6.1. At the second mention, unless a plea of guilty is entered or there is a waiver 

of committal, the matter may be adjourned for not more than 6 weeks to 
allow for any negotiations between the parties to be conducted  

 
7. Third mention 

7.1. At the third mention, unless there is a plea of guilty or the matter proceeds by 
waiver of committal or paper committal, the matter is to be adjourned with 
orders made for: 
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(a) The filing and service of written submissions by the accused in support of 
an application under s 91 CPA or s 93 CPA in 2 weeks, and 

 
(b) Further mention for reply in 4 weeks. 

 
8. Fourth mention 

8.1. At the fourth mention, a failure to file and serve s 91/93 submissions in 
accordance with the timetable set out in paragraph 7.1 will result in a 
presumption that the application is abandoned. 

8.2. Unless there is a plea of guilty or the matter proceeds by waiver of committal 
or paper committal, the matter will be listed at the first available opportunity 
for: 

(a) The hearing of any contested s 91 or s 93 application; or 
 

(b) A committal hearing (if there is agreement under s 91/93). 

 
9. Adjournments 

9.1. Adjournments or other variations to the above timetable will not be granted 
apart from in accordance with paragraph 4.5. 

9.2. Subject to paragraph 4.5, failure to finalise a brief in accordance with the 
above timetable will not, of itself, provide the basis for an adjournment for 
further time for service of the brief. 

9.3. In the event the Court is informed of a failure to finalise a brief in accordance 
with the above timetable due to delays in forensic analysis of material, the 
Court will consider whether to grant an adjournment only if: 

(a) The	  party	  seeking	  the	  forensic	  analysis	  informs	  the	  Court	  of	  the	  date	  the	  material	  was	  
sent	  for	  forensic	  analysis,	  and	  

	  

(b) The	   Court	   is	   satisfied	   the	   results	   of	   the	   forensic	   analysis	   are	   likely	   to	   assist	   in	   the	  
determination	  of	  the	  committal	  proceedings.	  	  

	  

10. Attendance of accused 
10.1. Unless excused by the Court, the accused must appear, either in person or 

via AVL in accordance with paragraph 10.2, on each court date. An accused 
cannot be excused for the purpose of the next appearance unless legally 
represented. 
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10.2. Subject to paragraph 10.1, an accused in custody must appear via AVL on 
each court date except for the first mention (or any other occasion that is not 
a physical appearance proceeding within the meaning of the Evidence (Audio 
and Audio Visual Links) Act 1998) unless the Court directs otherwise. This 
includes a court date upon which: 

(a) There	  is	  to	  be	  a	  waiver	  of	  committal;	  	  

(b) The	  matter	  is	  to	  proceed	  by	  way	  of	  paper	  committal;	  

(c) A	  committal	  hearing	  is	  listed;	  or	  

(d) The	  accused	  is	  to	  be	  committed	  for	  sentence.	  	  

 
11. Committals for trial involving co-defendants 

11.1. Co-defendants should be committed for trial together so as to avoid 
unnecessary separate trials unless the Court considers it is in the interests of 
justice not to do so. 

 
11.2. If a defendant seeks a paper committal and a co-defendant makes an 

application under s 91 CPA, the proceedings involving the defendant are to 
be adjourned to the same time as the proceedings involving the co-
defendant. The hearing of the s 91 application should be expedited so as to 
not unduly delay the defendant’s opportunity for an early trial, particularly 
where the defendant is in custody. 

 
11.3. It is the responsibility of the prosecution to advise the Court of matters 

involving co-defendants if the matters are not listed at the same time. 

12. Listing of committal proceedings for hearing in the Local Court  
12.1. Subject to the interests of justice, committal proceedings are to be completed 

as expeditiously as possible to enable the transfer, if appropriate, of matters 
to either the Supreme Court or District Court.  

 
12.2. If the matter is not finalised on the afternoon of the last day allocated for 

hearing, it will proceed on the next sitting day of the Court until completed. All 
committal hearings listed for hearing within the metropolitan area are listed 
on this basis.  

 

Judge Graeme Henson 

Chief Magistrate
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Criminal Case Processing 
Process of Matters through the Local Court  

 

First	  Appearance	  

Table matters 

	  

§ Matter	   to	   proceed	   summarily	   in	   accordance	   with	   Chapter	   5	   of	   PN	   Crim	   1	   unless	   election	  
made:	  at	  first	  appearance,	  where	  plea	  of	  not	  guilty	  entered,	  matter	  adjourned	  for	  4	  weeks	  for	  
service	  of	  brief	  and	  2	  weeks	  for	  reply	  

§ Election	  must	  be	  made	  by	  first	  return	  date	  after	  orders	  for	  service	  of	  brief	  
	  

Strictly Indictable matters or Table matters where election made at or by first 
appearance 

	  

§ At	  first	  appearance	  unless	  plea	  of	  guilty	  entered:	  brief	  service	  orders	  made	  
§ Matter	  adjourned	  for	  6	  weeks	  for	  service	  of	  brief	  and	  2	  weeks	  for	  reply	  

	  

	  

Second Appearance 
 

§ Matter adjourned for 6 weeks for any negotiations between the parties 
 
Third Appearance 

 
§ Matter proceeds by waiver of committal 

-or- 
§ Matter adjourned with orders made for: 

o The filing and service of s 91/93 submissions by the accused in 2 
weeks 

o Further mention for reply in 4 weeks 
 
Fourth Appearance 
 

§ Matter proceeds by waiver of committal 
-or- 

§ Matter listed at first available opportunity for 
o Hearing of contested s 91/93 application; or 
o Committal hearing (if there is agreement under s 91/93). 
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LOCAL COURT RULES 2009 
DIVISION 2 COMMITTAL PROCEEDINGS 

[2-9370] Commencement of proceedings 
3.2  

(1) For the purposes of section 50(1) of the 1986 Act, a court attendance notice 
commencing proceedings for an indictable offence is to be in the approved form. 

(2) For the purposes of section 50(4) of the 1986 Act, the court attendance notice 
must include the following matters in addition to those required by section 50(3) of 
the 1986 Act:  

• (a)   

the time and date of the alleged offence or, if the exact time and date are 
not known or the alleged offence occurred over a period of time, the period 
of time during which the offence is alleged to have occurred, 

• (b)   

the place where the offence is alleged to have occurred. 

[2-9375] Warning where prosecution evidence sufficient to satisfy jury 
3.3 For the purposes of section 63(1) of the 1986 Act, the warning given by a 
Magistrate is to be in the following form:  

“Before you say anything in answer to the charge, you should know that you do 
not have to say anything unless you want to. However, if you do say something, it 
may be recorded and used against you at your trial. 
You should understand that, if a promise of favourable treatment has been made 
to you if you make admissions as to your guilt, that promise cannot be relied on. 
Similarly, you have nothing to fear from any threat that may have been made to 
you to persuade you to make any admission as to your guilt. However, even if you 
have received any such threat or promise, anything you say now may still be used 
against you at your trial. 
Do you want to say anything in answer to the charge? Do you want to give any 
evidence in relation to the charge? Do you want to call any witnesses on your 
behalf?” 
[2-9380] Application to waive committal hearing 
3.4  

(1) For the purposes of section 68 of the 1986 Act, an application by the accused 
person to be committed for trial is to be in the approved form. 

(2) The application must be signed by the prosecutor as evidence of consent to 
the application. 
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[2-9385] Notice of rights relating to use of written statements as prosecution 
evidence 
3.5  

(1) For the purposes of section 75(4) of the 1986 Act, the notice explaining the 
effect of Division 3 of Part 2 of Chapter 3 of the 1986 Act is to be in the following 
form:  

“This form has been given to you because you are facing criminal charges at a 
committal hearing. The purpose of the committal hearing is to allow a 
Magistrate to decide whether or not you should be committed for trial or sentence 
in a higher court or whether you should be discharged.The Magistrate will make 
that decision after considering all the evidence at the committal hearing. 
The written statements and other documents attached to this form contain 
material that the prosecution will try to put in evidence against you at the 
committal hearing. 
You may apply to the Magistrate for a direction that one or more of the witnesses 
who have made written statements should attend court to give oral evidence at 
the hearing. 

• (a)   

If you do not apply for such a direction regarding a particular witness, that 
witness’s evidence will be given at the hearing by the tendering of the 
written statement of that witness which is attached to this form. The 
witness will not be present. 

• (b)   

If you do apply to the Magistrate for such a direction, the Magistrate must 
consider your application. If the Magistrate directs a witness to attend to 
give oral evidence, you will be able to question that witness about what he 
or she says. 

If the witness is the alleged victim of an offence involving violence, the Magistrate 
may give the direction only if he or she believes that there are special reasons 
why, in the interests of justice, the witness should attend. The term offences 
involving violence is defined in section 94 of the Criminal Procedure Act 1986. 
In the case of any other witness, the Magistrate may give the direction only if he 
or she believes that there are substantial reasons why, in the interests of justice, 
the witness should attend. 
If the Magistrate refuses to give the direction, the Magistrate must give reasons 
for the refusal. 
If you do decide to apply for a direction for a witness or witnesses to attend, you 
must first deliver a notice to that effect to the prosecution. You may deliver the 
notice either in person or by post. The Magistrate will tell you the date by which 
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the notice must be delivered. After the notice has been delivered, the Magistrate 
will decide whether your application should be granted.” 
(2) The form of words set out in subrule (1) may be included in an approved form 
relating to written statements. 

[2-9390] Endorsement and certification of written statements 
3.6  

(1) Subject to subrule (2), an endorsement referred to in section 79(3) of the 1986 
Act is to be in or to the effect of the following form:  

“This statement made by me accurately sets out the evidence that I would be 
prepared, if necessary, to give in court as a witness. The statement is true to the 
best of my knowledge and belief and I make it knowing that, if it is tendered in 
evidence, I will be liable to prosecution if I have wilfully stated in it anything that I 
know to be false or do not believe to be true.” 
(2) In the case of a child, or an adult who is apparently of appreciably below 
average intelligence, it is sufficient if the endorsement includes:  

• (a)   

words to the effect that the statement is true, or 

• (b)   

words to the effect that the statement contains no lies. 

(3) A written statement that is in a language other than English and has a 
document purporting to contain an English translation of the statement or part 
annexed to it in accordance with section 79(5) of the 1986 Act must also have 
annexed to it a certificate by the translator stating his or her qualifications and 
certifying that the translation is a correct translation of the document. 
[2-9395] Addresses, dates of birth and phone numbers not to be disclosed 
on written statements 
3.7  

(1) A copy of a written statement served on an accused person in committal 
proceedings must not disclose the address, date of birth or telephone number of 
the person who made the statement or of any other living person, unless:  

• (a)   

the address, date of birth or telephone number is a materially relevant part 
of the evidence, or 

• (b)   

a Magistrate makes an order permitting the disclosure in the statement. 
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(2) An application for such an order may be made by the accused person or the 
prosecutor. 
(3) The Magistrate must not make any such order unless satisfied that the 
disclosure is not likely to present a reasonably ascertainable risk to the welfare or 
protection of any person or that the interests of justice (including the accused 
person’s right to prepare properly for the hearing of the evidence for the 
prosecution) outweigh any such risk. 

(4) This rule does not prevent the disclosure of an address in a written statement 
if the statement does not identify it as a particular person’s address, or it could not 
reasonably be inferred from the statement that it is a particular person’s address. 

(5) An address, date of birth or telephone number that must not be disclosed may, 
without reference to the person who made the written statement, be deleted from 
the statement, or rendered illegible, before the statement is served on the 
accused person. 

(6) In this rule, address includes residential address, business address, email 
address and web-based address. 

[2-9400] Manner of identifying inadmissible statements 
3.8  

(1) In identifying or indicating any part of a written statement that has been 
rejected pursuant to section 87 of the 1986 Act, the Magistrate must not mark the 
original statement, but must indicate on a copy the particular part of the statement 
that has been rejected. 

(2) The copy of the statement containing the rejected material is to be annexed to 
the transcript of evidence. 

[2-9405] Notice of rights to unrepresented persons 
3.9  

(1) For the purposes of section 89(2) of the 1986 Act, the prescribed form of 
words is as follows (omitting the words marked * that do not apply):  

“You have been served with copies of one or more written statements of 
witnesses. You have also been given a notice outlining your rights regarding 
those statements. 
You *have/*have not applied to me for a direction requiring *one/*some/*all/*any 
of the persons who made statements to appear in person to give evidence. 
I have to decide whether to commit you for trial or sentence in a higher court or to 
discharge you. I will make that decision on the basis of all the evidence, whether 
contained in written statements or given from the witness box in person. 
I will now consider any application you may wish to make for an adjournment to 
obtain legal advice. Do you wish to apply for an adjournment?” 
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(2) If the proceedings are to continue, the prescribed form of words is to include 
also the following words:  

“Do you consent to the written statements of witnesses being tendered as 
evidence or do you wish to apply for a direction requiring one or more witnesses 
to be called to give evidence in person?” 
(3) After the accused person has been given an opportunity to respond to the 
words in subrule (2), the prescribed form of words is to include the following 
words:  

“Do you wish to ask me any questions about this procedure?” 
[2-9410] Papers to be sent to officer of higher court 
3.10 For the purposes of section 111(1) of the 1986 Act, the following documents 
are required to be given to the appropriate officer of the court to which an accused 
person is committed for trial or sentence:  

• (a)   

the court attendance notice, 

• (b)   

the certificate referred to in section 166 of the 1986 Act in relation to any 
back up or related offences, 

• (c)   

any written statements tendered in evidence by the prosecution, 

• (d)   

a transcript of any oral evidence of witnesses and the accused person 
taken at the committal hearing, 

• (e)   

any written statement tendered in evidence by the accused person, 

• (f)   

if the accused person is released on bail on committal, a copy of the grant 
of bail and any agreement or acknowledgment entered into or made 
pursuant to a bail condition, 

• (g)   



Attachment	  D	  

	  

a notice of waiver of a committal hearing under section 68 of the 1986 
Act. 

 


